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The Ohio legislature, as part of 
the 2006 budget bill, passed a new 
fi nancial accountability bill that 
could have a major impact on the 
way non-profi t organizations do 
business.  

The new law takes effect 
January 1, 2006, and imposes new 
record-keeping, auditing, and other 
requirements upon any entity that, 
in certain circumstances, receives 
money from state or local govern-
ment, and provides for civil rem-
edies for the misuse of those funds.

The law also creates a Gov-
ernment Contracting Advisory 
Council, which will be responsible 
for circulating rules necessary to 

implement the new law.
Although the law provides 

some changes for non-profi ts that 
receive as little as $25,000 annu-
ally from a government entity, the 
largest impact will be on entities 
that receive more than $100,000 
per year in government funds. It 
is important to remember that the 
$100,000 threshold is cumulative; 
a non-profi t with numerous small 
contracts could easily be affected 
by the new law.  

The law would require entities 
receiving between $100,000 and 
$300,000 to submit to a “fi nancial 
review” in accordance with the 
fi nancial review standards set by 
the American Institute of CPAs.  

The review must be performed by 
an independent public accounting 
fi rm. Under certain circumstances, 
with the government’s blessing, the 
review can be waived.

For entities that receive be-
tween $300,00 and $500,000 the 
review is mandatory and cannot be 
waived.  

Entities that receive contracts 
totaling $500,000 or more must 
submit to a “fi nancial audit” annu-
ally. The terms and conditions of 
the audit are set in part by the Ohio 
Auditor and must comply with the 
Auditor’s rules.  

The  new law’s fi nancial 
reporting requirements could 
substantially affect the costs and 
compliance fees of many non-profi t 
organizations.  

In addition to the fi nancial 
record requirements, the law also 

The non-profi t world is chang-
ing. The IRS, federal, state and 
local governments are all taking a 
closer look at the operation, man-
agement and actions of non-profi t 
corporations.  

One of the best ways to protect 
your non-profi t organization is 
by adopting and implementing a 

confl ict of interest policy. Confl ict 
of interest policies provide a way 
to address the inevitable issues that 
arise between board members, staff 
and outside interests.  

Many non-profi ts believe 
that their board members can 
never provide services or be paid for 
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contains a variety of liability is-
sues for vendors and 
non-profi t directors 
and board members. 
The impact of these 
new liabilities is 
still to be seen. 
While there is broad 
support for the elimi-
nation of fraud and 
abuse, the bill raises 
signifi cant concerns 
about how non-
profi t governance 
and management 
decisions will be 
implemented. The bill contains 

many exceptions and carve-outs of 
common activities, 
but the cumulative 
nature of the bill and 
the impact of the 
civil liability issues 
that it creates are 
largely unknown.

What is clear 
is that, for the 
fi rst time, many 
non-profi ts will be 
required to submit 
their books and 
records to indepen-
dent auditors for 

review and possible audit. Since 

the contracts are cumulative, even 
a small non-profi t that receives 
three or four rather small state or 
local government contracts may 
have to meet these requirements.  

What the new law clearly 
demonstrates is government’s 
increasing interest in bringing 
fi nancial accountability and 
oversight into the non-profi t 
world.

Jeffrey Fanger is a Cleveland at-
torney.

providing services to the non-profi t 
organization. While this may be true 
in very specifi c contractual relation-
ships with government entities, 
generally speaking board members 
are permitted to contract with their 
non-profi t organizations. However, 
such a relationship may not be in the 
non-profi t’s best interest.

A good confl ict of interest 
policy will help a non-profi t orga-
nization balance the issues of fair 
market value, independent judgment 
and faithfulness to the non-profi t 
corporate entity and mission.  

At a minimum, a board’s 
non-profi t policy should establish a 
process by which independent board 
members review and determine 
whether or not a contract with a 
board member is in the organiza-
tion’s interest. Not only should 
interested board member(s) abstain 
from voting, but they should not be 
involved in any of the discussions or 
analysis.  

Care also should be taken to 
ensure that alternative and com-
petitive bids are considered and that 
non-interested board members are 
fully informed of all options and 
costs related to the contract.  

A good confl ict of interest 
policy also should address gifts, 
honorarium, and other things of 
value given to staff and board mem-
bers. While it may be appropriate 
for a staff member to 
accept holiday cookies 
from a client, due to 
the nominal value and 
unlikely persuasive ef-
fect such “traditional” 
gifts have, the same 
would not be true of 
an all-expense-paid 
vacation.  

The problem 
many organizations 
run into is where to 
draw the line between 
benign tokens of ap-
preciation and gifts that could raise 
concern. Some organizations ban all 
gifts, but this can have the unfortu-
nate effect of offending customers 
and clients who do not understand 
why a plate of cookies is refused. A 
well-considered confl ict of interest 
policy can help avoid these types of 
issues.  

In addition to addressing gifts, a 
good confl ict policy should address 
business opportunities, intellectual 

property, trade secret and confi den-
tiality issues, and it should spell out 
what will happen if the policy is 
violated.  

The policy also should set forth 
a system for evalu-
ating and approv-
ing confl icts. This 
usually requires 
staff confl icts to be 
reviewed by the ex-
ecutive director and 
Board, and executive 
director confl icts to 
be reviewed by the 
organization’s audit 
or fi nance committee.  

Taking the time 
now to review and 
update your confl ict 

of interest policy can protect your 
organization from future problems 
and better prepare you for the likely 
coming changes in non-profi t over-
sight.

Jeffrey J. Fanger is a Cleveland 
attorney.

The bill raises 
signifi cant 
concerns about 
how non-profi t 
governance and 
management 
decisions will be 
implemented.

Accountability, cont. from page 1

Confl ict, cont. from page 1

One of the best 
ways to protect 
your non-profi t 
organization is 
by adopting and 
implementing 
a confl ict of 
interest policy.


