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the court of subject-matter jurisdiction. More generally, OTC § 5801.04(B)(13) provides that the
terms of the trust may not affect “the power of the court to take any action and exercise any
jurisdiction that may be necessary in the interests of justice.” (See also OTC § 802.01(C), under
which the court’s power extends to “any matter involving the trust’s administration, including a
request for instructions and an action to declare rights.”)

B. Other policy considerations. Policy considerations underlie substantially all
provisions of the OTC and the UTC. A discussion of policy issues raised and addressed by the
UTC, as well as an explanation of many of its provisions, can be found in its official comments,
which can be obtained from the website of the Uniform Law Commissioners at www.nccusl.org.
In addition, the UTC Reporter, Professor David English of the University of Missouri-Columbia
School of Law, has written extensively on the UTC and its policy issues. An outline Professor
English prepared for state committees studying the UTC for possible adoption, entitled
“Uniform Trust Code (2000): Overview and Key Provisions,” includes a discussion of UTC policy
issues with respect to: (i) default and mandatory rules; (ii) procedural rules; (iii) principal place
of administration; (iv) representation and nonjudicial settlements; (v) trust modification and
termination; (vi) charitable trusts; (vii) spendthrift provisions and rights of beneficiaries’
creditors; (viii) revocable trusts; (ix) trustee removal; (X) trustee compensation; (xi) mutual fund
investment; (xii) the duty to keep beneficiaries informed; (xiii) remedies for breach of trust; and
(xiv) retroactivity. (For a more comprehensive discussion of the UTC’s policy issues by Professor
English, see The Uniform Trust Code (2000): Significant Provisions and Policy Issues, 67 Missouri
Law Review 143 (2002).) Because most, if not all, members of the Joint Committee already have
reviewed Professor English’s outline in some detail, and because even a summary of the basic
policy issues of the most significant provisions of the UTC would add considerable length to this
Report, it does not include specific discussions of the UTC’s policy issues.

Rather, the primary focuses of this Report are on the changes the Joint Committee
made to the UTC for the OTC, and on changes enactment of the OTC will make to existing Ohio
law. In addition, to a limited extent policy considerations with respect to those changes are
discussed in connection with the discussion of the changes themselves.

2. Structure.

Under HB 416, the OTC is incorporated into the Revised Code in accordance with a plan
designed by Robert Brucken and Cal Kirchick under which new title 58 of the Revised Code is
devoted to the OTC and other trust related statutes. Title 58 is structured as follows:

A. Chapters 5801-5811: the OTC (with the Uniform Prudent Investor Act of RC
88 1339.52-1339.61 included as Chapter 5809).

B Chapter 5812: the Uniform Principal and Income Act (RC 8§ 1340.40 — 1340.91).
C. Chapter 5813: the Institutional Trust Funds Act (RC §8 1340.31 — 1340.37).
D Chapter 5814: the Uniform Transfers to Minors Act (RC 88 1339.31 — 1339.39).

E. As discussed in the remainder of this Report, some of the other provisions of
Chapters 1339 and 1340 will be repealed in connection with the adoption of the OTC. The
remaining provisions of Chapters 1339 and 1340 will be moved to Chapter 5815. All existing
statutes in Chapters 1339 and 1340 will be repealed.
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Consistent with this plan, the OTC sections discussed in this Report are numbered as
they will appear in new title 58. In most cases, the OTC section numbers correspond to the
numbering of the comparable provisions of the UTC. Thus, for example, UTC § 806 appears in
the OTC, and is discussed in this Report, as § 5808.06.

3.  Definitions (§ 5801.01).

A Definition of beneficiary and current beneficiary. “Beneficiary” is defined in
§ 5801.01(C) to include not only a person with a present or future, contingent or vested,
beneficial interest in a trust, but also a person who, “in a capacity other than that of trustee,
holds a power of appointment over trust property.” The rationale for including holders of
powers of appointment in the definition of beneficiary, as stated in the comment to the
comparable provision of the UTC (8 103), is “the assumption that their interests are significant
enough that they should be afforded the rights of beneficiaries.” An example of rights power
holders will have as beneficiaries is the right to information about the trust. As discussed in
section 37, below, 8 5808.13 obligates the trustee to provide information to trust beneficiaries.
While most of the trustee’s duties under that section are owed only to current beneficiaries of
the trust, some are owed to all beneficiaries. Further, under § 5801.09, if notice is required to
be given to current or qualified beneficiaries, the trustee also must give notice to any other
beneficiary who has sent the trustee a request for notice. Because in most cases persons who
hold non-fiduciary powers of appointment over trust assets also hold beneficial interests in the
trust, the OTC’s treatment of holders of non-fiduciary powers as beneficiaries likely will have
limited significance.

For other changes to the definitions of “beneficiary” and “current beneficiary” made
while HB 416 was being considered by the House Civil and Commercial Law Committee, see
section 7., below.

B. Definitions of conservator and guardian (88 5801.01(H) and (1)). The UTC
uses “conservator” to refer to a fiduciary who manages the property of an incapacitated
person, and “guardian” to refer to a fiduciary whose authority is with respect to personal care
decisions for an incapacitated person. Because the Revised Code uses “guardian” in both of
those contexts, OTC 88 5801.01(H) and (I) use the terms “guardian of the estate” and “guardian
of the person” instead of the UTC’s “conservator” and “guardian.”

“Guardian of the estate” and “guardian of the person” also are defined in the OTC to
include a conservator appointed for the property or the person of a competent adult under RC
§2111.021. Thus, all references in the OTC to “guardian of the estate” or “guardian of the
person” will apply to a conservator of property or of the person, if one has been appointed.

The provisions of the OTC that refer to a guardian of the estate or the person are:
8 5803.03 (representation); § 5804.11(A) (modification or termination of noncharitable
irrevocable trust by consent); § 5806.02(F) (revocation or amendment of, or distribution from, a
revocable trust); § 5807.04(A)(6) (vacancy in trusteeship); § 5808.02(G)(2)(c) (transactions not
precluded by trustee’s duty of loyalty); § 5808.13(C) (duty to inform and report); and
8 5808.16(U)(1) and (3) (distributions to or for the benefit of an incapacitated beneficiary). Note
that under 8 5807.04(A)(6), if an individual trustee has a conservator of his or her property or
person appointed, a vacancy in the trusteeship will result even though a conservator can only
be appointed under RC § 2111.021 for a competent adult.
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C. Other new defined terms. The OTC includes four other defined terms that are
not included in the UTC: “beneficiary surrogate,” “current beneficiary,” “mandatory
distribution,” and “wholly discretionary trust.” Each of these is discussed below in the section of
the Report that discusses the subject to which it relates.

4.  Application to testamentary trusts (§ 5801.02).

The UTC makes no distinction between testamentary and inter vivos trusts and clearly
was designed to apply equally to both. If the Joint Committee had taken that approach for the
OTC, Ohio trust law would be uniform and the OTC would apply in the same way to all Ohio
trusts. That approach, however, would have made fundamental changes with respect to the
role of the court in supervising testamentary trusts, required substantial changes to Chapter 21
of the Revised Code, and necessitated addressing and resolving issues of retroactivity as to
existing testamentary trusts. Conversely, if the OTC were made applicable only to inter vivos
trusts, there would be two bodies of trust law in Ohio, and the rights and duties of trust
settlors, beneficiaries, and trustees would vary substantially depending on the kind of trust
involved.

The Joint Committee decided to take a third approach. Section 5801.02 of the OTC
provides, in part, that the OTC applies “to testamentary trusts to the extent provided by section
2109.69 of the Revised Code.” Under new § 2109.69:

(A) Subject to division (B) of this section, the provisions of Chapters
5801. to 5811. of the Revised Code apply to testamentary trusts except to the
extent that any provision of those chapters conflicts with any provision of
Chapter 2109. of the Revised Code, or with any other provision of the Revised
Code, that applies specifically to testamentary trusts and except to the extent
that any provision of Chapters 5801. to 5811. of the Revised Code is clearly
inapplicable to testamentary trusts.

(B) Section 5808.13 of the Revised Code applies to testamentary trusts
whether or not that section conflicts with any provision of Chapter 2109. of the
Revised Code or any other provision of the Revised Code that applies specifically
to testamentary trusts.

This approach leaves undisturbed such procedures in Chapter 2109 as those providing for the
appointment of testamentary trustees, their bonds, and their inventories. In other respects, the
OTC’s provisions will be applicable to testamentary as well as inter vivos trusts.

5. Default and mandatory rules (§ 5801.04).

A In general. The OTC is primarily a default statute. Under § 5801.04(A), its
provisions apply only to the extent the settlor has not provided otherwise in the terms of the
trust. Section 5801.04(B) lists the exceptions that the settlor may not override in the terms of
the trust. Three of the UTC’s mandatory rules have been modified in the OTC and are discussed
in sections 5.B and 5.C, below. The other mandatory rules (that are included in both the UTC
and the OTC) are:

(1) the requirements for creating a trust;

(2) the duty of the trustee to act in good faith and in accordance with the
terms of the trust;
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(3) the requirement that the trust have a purpose that is lawful, not contrary
to public policy, and possible to achieve;

4) the power of the court to modify or terminate a trust under the
provisions of Chapter 5804;

(5) the effect of a spendthrift provision and the rights of certain creditors
and assignees to reach a trust;

(6) the power of the court to require, dispense with, modify, or terminate a
bond;

(7) the power of the court to adjust a trustee’s compensation specified in the
terms of the trust which is unreasonably low or high;

(8) the effect of an exculpatory term under § 5810.08;
9) the rights of third persons who deal with the trustee;
(10)  periods of limitation for commencing a judicial proceeding;

(11) the power of the court to take any action and exercise any jurisdiction
that is necessary in the interests of justice; and

(12) the subject-matter jurisdiction of the court for commencing a
proceeding.

B. Requirement that a trust and its terms be for the benefit of its
beneficiaries (8§88 5801.04(B) and 5804.04). Section 404 of the UTC provides, in part, that:
“A trust and its terms must be for the benefit of its beneficiaries.” Under UTC § 105(b) this
requirement is mandatory and may not be overridden by the settlor. Because of concerns that
these provisions of §8 404 and 105(b) might undermine the trust being administered in
accordance with the settlor’s intent, the Joint Committee decided to delete the requirement
that a trust and its terms be for the benefit of the beneficiaries from the mandatory rules of
OTC § 5801.04(B) and to modify the corresponding language of OTC § 5804.04 to provide: “A
trust exists, and its assets shall be held, for the benefit of its beneficiaries in accordance with
the interests of the beneficiaries in the trust.”

According to the comment to UTC § 404, and provisions of the Restatement (Third) of
Trusts cited in that comment, the requirement that a trust and its terms be for the benefit of its
beneficiaries is designed to preclude the settlor from including in the terms of the trust
administrative or other nondispositive terms that do not reasonably relate to the trust’s
fundamental purpose of benefiting the beneficiaries in accordance with their interests as
defined in the trust’s terms. The Restatement cites two cases on this issue: Colonial Trust Co. v.
Brown, 135 A. 555 (Conn. 1926), in which the settlor specified that improvements on trust
property could not be more than three stories high or leased for more than a year, and Matter
of Pulitzer, 249 N.Y.S. 87 (Surr. Ct. 1931), in which the settlor prohibited the trustee from selling
closely held stock.

Professor John Langbein, a Uniform Law Commissioner and a member of the drafting
committee for the UTC, has recently written an essay on the UTC’s mandatory rules (Mandatory
Rules in the Law of Trusts, 98 Northwestern Law Review 1105 (2004)). Professor Langbein’s
explanation for the mandatory benefit-of-the-beneficiaries rule of the UTC is as follows:
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The dominant substantive principle of the law of gratuitous transfers is to carry
out the donor’s intent. (Footnote omitted.) This deference to the wishes of the
settlor presupposes that the settlor propounded the trust and its terms for the
purpose of benefiting the beneficiaries. That presupposition is almost always
justified, since the settlor has shown that he or she cared enough about the
beneficiaries to give them the beneficial interest in the trust property. When,
however, a settlor imposes manifestly value-impairing restrictions on the use or
disposition of the trust property, the requirement that the trust terms be for the
benefit of the beneficiaries places an outside limit upon the normal rule of
deference to the settlor’s intent.

The Joint Committee’s decision to delete the requirement that a trust and its terms be
for the benefit of its beneficiaries from the mandatory rules of OTC § 5801.04(B) does not
necessarily mean that what might be characterized as frivolous or capricious administrative or
other nondispositive terms of the trust must be followed under all circumstances, however.
Under OTC 8§ 5804.12(B), the court is authorized to “modify the administrative terms of a trust
if continuation of the trust on its existing terms would be impracticable or impair the trust’s
administration.” (In that regard, however, the comment to the comparable provision of the UTC
(8 412) notes that it is a specific application of § 404’s requirement that a trust and its terms be
for the benefit of the beneficiaries, thus acknowledging the possibility that § 404 could be
applied in circumstances not covered by § 412(b).)

C. Duty to inform and report (88 5801.04(B)(8) and (9)). The UTC provisions
addressing the duties of the trustee to inform and report to the beneficiaries are set forth in
8§ 813. Several changes have been made to those provisions in the OTC, as discussed in section
37, below.

Under UTC 88 105(b)(8) and (9), two of the UTC’s reporting requirements may not be
overridden by the settlor:

(8) the duty under Section 813(b)(2) and (3) to notify qualified beneficiaries of
an irrevocable trust who have attained 25 years of age of the existence of the
trust, of the identity of the trustee, and of their right to request trustee’s
reports;

(9) the duty under Section 813(a) to respond to the request of a beneficiary of
an irrevocable trust for trustee’s reports and other information reasonably
related to the administration of a trust;

The OTC makes two changes to each of these two provisions. First, the beneficiaries to
whom the information must be provided under the OTC are the “current beneficiaries,” rather
than all “qualified beneficiaries” or all “beneficiaries.” “Current beneficiaries” is defined in new
OTC § 5801.01(F) to mean, generally, beneficiaries who are current distributees or current
permissible distributees of trust income or principal. Under OTC § 5801.01(Q) (and UTC
8 103(12)), the term “qualified beneficiaries” is defined, generally, to include current
beneficiaries and certain remainder beneficiaries whose interests are not remote.

Second, under OTC § 5801.04(C), the settlor may override the requirement that the
current beneficiaries receive the information they otherwise would be entitled to receive under
subdivisions (B)(8) and (9) by designating a “beneficiary surrogate” (which is a new defined
term under OTC § 5801.01(D)) to receive information that otherwise would be provided to the
beneficiary. The beneficiary surrogate is required to “act in good faith to protect the interests
of the current beneficiaries for whom” the information is received. (Under § 5810.05, the two
year statute of limitations on a beneficiary pursuing a claim against the trustee will run from the
date the trustee sent a report to the beneficiary surrogate.)
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The Joint Committee decided on the beneficiary surrogate procedure as an alternative
to mandating that notices, reports, and other information be sent to current beneficiaries to
allow settlors to restrict information beneficiaries receive about trusts in which they have
interests. The beneficiary surrogate provisions of new OTC 8§ 5801.04(B)(8) and (9) and
5801.04(C) are patterned after a similar approach taken by the District of Columbia in its
recently enacted version of the UTC. The approach, being novel, is untested and, when used,
likely will raise questions that are not addressed by the OTC. For example, what duties, powers,
and potential liabilities would the surrogate (presumably a fiduciary) have? If a court
proceeding involving the trust were commenced, would the beneficiary be a party with access
to the court record? (A March 2004 Trusts & Estates article on “quiet trusts,” and the District of
Columbia’s endorsement of them in its version of the UTC, suggests that a guardian ad litem
could act for the beneficiary to make any necessary decisions and that the court record could
be sealed.)

Note that the beneficiary may be entitled to some information with respect to the trust
without regard to the OTC’s beneficiary surrogate procedure. For example, if distributions are
made to or for the benefit of the beneficiary, federal law would require the trustee to furnish
the beneficiary with a Schedule K-1 for the beneficiary’s use in preparing his or her income tax
return. (RC 88 1111.13(J) and (H), addressing the investment of trust funds in the trustee’s
affiliated investment funds, may not require disclosure to a beneficiary for whom a beneficiary
surrogate is serving, as disclosure under those sections is to be made “to all persons entitled to
receive statements of account activity,” which presumably would be the beneficiary surrogate.)

6.  Transfer of principal place of administration (8§ 5801.07).

Two changes have been made to the UTC’s provisions for the transfer of the trust’s
principal place of administration. First, under UTC § 108, if the trustee proposes to transfer the
trust’s principal place of administration, it must notify the trust’s qualified beneficiaries; OTC
§ 5801.07 only requires that the trust’s current beneficiaries be notified. Second, the provision
in UTC § 108(e) under which a qualified beneficiary can stop such a transfer by notifying the
trustee of his or her objection has been deleted from the OTC (as has the corresponding
requirement that the trustee’s notice of the transfer inform the beneficiaries of the date by
which such an objection would have to be filed).

For a more thorough discussion of trust situs under the OTC, see Joanne E. Hindel,
Setting Your Sights on Trust Situs, 16 Probate Law Journal of Ohio 135 (May/June 2006).

7.  Otherstreated as current or qualified beneficiaries (8§ 5801.09).

Under UTC § 110(b), a charitable organization expressly designated to receive
distributions under the terms of a charitable trust (other than such an organization that holds
only a remote remainder interest) has the rights of a qualified beneficiary under the UTC (for
example, to receive notices and to participate in such actions as filling a vacancy in the
trusteeship). As noted by the comment to UTC § 103, the rationale for this approach — instead
of simply treating such a charitable organization as a qualified beneficiary of the trust — is that
“[c]haritable trusts ... do not have beneficiaries in the usual sense.” UTC § 110(b) has been
omitted from OTC § 5801.09.
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However, as amended during its consideration by the House Civil and Commercial Law
Committee, the OTC’s definition of “beneficiary” in § 5801.01(C) includes “a charitable
organization that is expressly designated in the terms of the trust to receive distributions.”
(Whether such a charitable organization will be a current, qualified, or more remote beneficiary
will be determined in the same way as for other beneficiaries and will thus depend on its
interest in the trust.) The definition excludes charitable organizations that are not expressly
designated in the terms of the trust to receive distributions, but to whom the trustee, in its
discretion, may choose to make distributions. (Formerly, the OTC’s definition of “current
beneficiary” under § 5801.01(F) included distributees and permissible distributees of trust
income or principal, “other than a charitable organization not expressly designated in the trust
instrument to receive distributions.” In connection with the above described amendment of
8 5801.01(C), the definition of “current beneficiary” was also amended to delete its now
unnecessary charitable organization exclusion.)

Also omitted from the OTC is 8 110(c) of the UTC, which grants the attorney general the
rights of a qualified beneficiary with respect to a charitable trust.

8. Private settlement agreements (8§ 5801.10).

A Introduction. UTC 8 111 includes provisions for nonjudicial settlement
agreements (NJSAs). In lieu of those provisions, OTC § 5801.10 includes a private settlement
agreement (PSA) statute based on a statute drafted by a committee of the Ohio Bankers League
(OBL). The OTC PSA statute differs in many material respects from UTC § 111. While the OTC
statute is based, in part, on statutes from Washington state (88 11.96A.210 — 250), it also
includes many provisions that are not in the Washington statutes. The following is a discussion
of differences between the OTC PSA statute and UTC § 111. See also, Joanne E. Hindel, Private
Settlement Agreements and Representation of Others: Ohioans Will Soon Have Greater
Flexibility in the Administration of Trusts, 15 Probate Law Journal of Ohio 8 (September/October
2004).

B. Parties, in general. UTC 8 111 provides for “interested persons” to be parties
to a NJSA, and defines “interested persons” as “persons whose consent would be required in
order to achieve a binding settlement were the settlement to be approved by the court.” The
comment to UTC 8§ 111 provides: “Because of the great variety of matters to which a nonjudicial
settlement may be applied, this section does not attempt to precisely define ‘interested
persons’ whose consent is required to obtain a binding settlement....” The OTC statute specifies
the parties who may enter into a PSA as (i) the settlor (if living and if no adverse income or
transfer tax results would arise), (ii) all beneficiaries, (iii) all currently serving trustees, and (iv)
creditors, if their interest would be affected by the agreement.

(1) Settlor a party. As mentioned, the OTC statute generally provides for the
settlor to be a party to a PSA. At common law, the settlor of an irrevocable trust, who is not
also a beneficiary of the trust, does not have an interest in the trust and would not be a party to
an action with respect to the trust’s administration. (Note, in that regard, that under UTC
§ 410(b), a proceeding to approve or disapprove a modification or termination under § 412
[because of unanticipated circumstances or inability to administer a trust effectively], § 414
[uneconomic trust], § 415 [reformation to correct mistakes], or § 416 [modification to achieve
the settlor’s tax objectives] may be brought by the trustee or a beneficiary, but not by the
settlor.) Thus, requiring the settlor to be a party to a PSA imposes that requirement in
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circumstances in which the settlor would not be a party if the settlement were reached in a
judicial proceeding. (In Washington, unlike under the UTC, it appears that the settlor also is a
necessary party to a judicial proceeding involving a trust. Wash. Stat. § 11.96A.030(4) and (5).)

(2) Creditors as parties. The OTC statute requires creditors to be parties to
PSAs, “if their interest is to be affected by the agreement.” UTC § 111 does not directly address
whether, and if so under what circumstances, creditors could be “interested persons” with
respect to a NJSA who would be necessary parties to it.

C. Matters that may be covered. Under UTC § 111, a NJSA may be entered into
with respect to any matter involving a trust, but “only to the extent it does not violate a
material purpose of the trust and includes terms and conditions that could be properly
approved by the court under this [Code] or other applicable law.” By contrast, OTC § 5801.10(C)
allows PSAs, “with respect to any matter concerning the construction of, administration of, or
distributions under the trust instrument, the investment of income or principal held by the
trustee or other matters,” subject to the following three limitations.

(1) Early terminations prohibited. First, a PSA may not be used to effect an
early termination of a trust. (Note that under § 5801.10(l), this prohibition will not affect the
ability to terminate or modify a trust under the statutes in Chapter 5804 that allow modification
and termination in a variety of specific circumstances.)

(2) Changes in beneficial interests prohibited. Second, PSAs may not be used
to change the “interests of the beneficiaries” in the trust. Under OTC § 5801.01(K), “interests of
the beneficiaries” is a defined term that means “the beneficial interests provided in the terms
of the trust.” Thus, a PSA cannot be used to change the beneficial interests of the beneficiaries
in the trust. Because a change to the dispositive terms of a trust presumably would be a change
in the beneficiaries’ beneficial interests in the trust, this limitation likely means that PSAs
cannot be used to change the dispositive terms of a trust. Excepted from this limitation are
PSAs entered into in connection with modifying a trust to qualify a gift to charity for the
charitable deduction, or modifying a trust to qualify a gift for a noncitizen spouse for the
marital deduction.

(3) Changes a court could not properly approve prohibited. The third
limitation on PSAs is that they are only valid to the extent that they include terms and
conditions that could be properly approved by the court under the OTC or other applicable law.

In addition, at the recommendation of the Ohio Attorney General’s Office, HB 416 was
amended while under consideration by the House Civil and Commercial Law Committee to add
new division (M) to § 5801.10. Generally, new division (M) provides that PSAs are not
applicable to charitable trusts (unless the charitable interest is remote).

D. Potential issues. As mentioned, except as limited in the three ways described
above, the OTC statute permits PSAs “concerning the construction of, administration of, or
distributions under the trust instrument.... ” Allowing PSAs with respect to the construction of a
trust instrument, but prohibiting PSAs that change the beneficiaries’ interests in the trust, could
result in disputes over whether a PSA in connection with construing a trust instrument was in
substance, if not in form, an invalid attempt to change the beneficiaries’ interests in the trust.
Assuming the construction issue addressed in the PSA was a bona fide one, however, it would
seem the better characterization of the PSA would be that it was determining the beneficiaries’
interests, not changing them. If the beneficiaries’ interests under the trust instrument are clear,
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however, a PSA attempting to change them by “construction” presumably would be ineffective.
(In that regard, note that under § 5801.10(E), PSAs are only final and binding on the parties if
they comply with the limitations described above.)

A PSA addressing distributions under the trust instrument might also raise questions of
its validity, given the prohibition on PSAs that change the beneficiaries’ interests in the trust.
For example, if a trust instrument provided for half of the principal to be distributed to a
beneficiary when he or she reached age 30 and the parties entered into a PSA to change the
distribution age to 25, arguably the PSA would be invalid as having changed the beneficiary’s
interest in the trust (particularly if the instrument calls for the beneficiary’s share to go to
another if the beneficiary died before age 30). By contrast, a PSA that addressed the propriety
of the trustee’s exercise of its discretion to make a distribution presumably would be valid.

9.  Applying wills rules of construction to trusts (UTC § 112).

The OTC omits UTC § 112, which provides: “The rules of construction that apply in this
State to the interpretation of and disposition of property by will also apply as appropriate to
the interpretation of the terms of a trust and the disposition of the trust property.” Part of the
rationale for this section is that revocable trusts are increasingly being used as will substitutes,
and thus the rules of construction applicable to wills should be applied to revocable trusts. (UTC
§ 112, however, applies not just to revocable trusts, but also to testamentary and irrevocable
inter vivos trusts.)

Among the rules of construction applicable to wills that might be applicable to trusts if
UTC 8§ 112 were enacted are those applicable to lapse, ademption, abatement, the 120-hour
survivorship requirement, the construction of class gifts, survivorship with respect to future
interests, and the meaning of specific words, including “descendants,” “by representation,” and
“heirs.” Under § 112, it is unclear whether the wills construction rules applicable to such
matters would be applied to a trust in a given case, as by its terms § 112 applies only “as
appropriate.” Professor English’s Capital Law Review article on the possible adoption of the UTC
in Ohio notes the significance of the “as appropriate” language: “This phrase masks some very
difficult questions. Not all will construction rules should necessarily be applied to trusts. Also,
even those that should apply may require modification due to the legal distinctions between
wills and trusts. There is a need for a consensus on which rules should apply, and once that
issue has been determined, what they should say.”

Section 112 is bracketed in the UTC, meaning that it is presented as optional. The
comment to 8 112 states that instead of enacting § 112, a jurisdiction might want to enact
detailed rules on the construction of trusts, either in addition to its rules on the construction of
wills or as part of one comprehensive statute applicable to both wills and trusts. Because of the
uncertainties § 112 would introduce into Ohio law (and because of RC § 2107.01, which
expressly defines “will” to exclude inter vivos trusts to overturn the applicability of the lapse
rules to revocable trusts under Dollar Savings and Trust Co. v. Turner, 39 Ohio St. 3d 182
(1988)), 8 112 was deleted from the OTC.

10. Judicial supervision of trusts (8§ 5802.01(B)).

Because the Joint Committee decided that testamentary trusts should continue to be
subject to continuing judicial supervision, the statement in UTC § 201(b) that trusts are not
subject to such supervision unless ordered by the court has been modified in OTC § 5802.01(B)
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to apply only to inter vivos trusts. Unlike the UTC, OTC § 5802.01(B) also includes a provision
making it clear that judicial supervision of trusts created under circumstances requiring such
supervision is not affected by the OTC: “Trusts created pursuant to a statute of the Revised
Code, judgment, or decree are subject to continuing judicial supervision to the extent provided
by such statute, judgment, or decree, or by court order.”

11. Subject-matter jurisdiction (8§ 5802.03) and venue (UTC § 204).

The UTC’s subject-matter jurisdiction provisions of § 203 were replaced with the
language of RC § 2101.24(B)(1)(b), which states that the probate division of the court of
common pleas has concurrent jurisdiction with the court’s general division with respect to
actions involving inter vivos trusts. UTC § 204, dealing with venue, was omitted from the OTC,
as venue for trust matters is covered by Civil Rule 3.

12. Representation (Chapter 5803).

While Ohio law recognizes virtual representation in judicial proceedings (see, e.g.,
Benner & Co. v. Atlas Remainder, Inc., 407 F.2d 219 (6! Cir. 1969)), Chapter 5803 of the OTC
makes the doctrine available in other circumstances (including the receipt of required notices
and the provision of consents), and specifies persons who may represent others. Generally, in
the absence of a conflict of interest, (i) the holder of a general testamentary power of
appointment may represent the interests of permissible appointees and takers in default, (ii)
fiduciaries may represent those to whom they owe fiduciary duties (provided that a trustee
may not represent a beneficiary in connection with a private settlement agreement), (iii)
parents may represent minor or unborn children, and (iv) a person with a substantially identical
interest may represent a minor, incapacitated, or unborn individual, or a person who cannot be
located. For further discussion, see Joanne E. Hindel, Private Settlement Agreements and
Representation of Others: Ohioans Will Soon Have Greater Flexibility in the Administration of
Trusts, 15 Probate Law Journal of Ohio 8 (September/October 2004).

In response to concerns that UTC 8 411(a) could cause the assets of irrevocable trusts to
be included in the taxable estates of settlors under Internal Revenue Code sections 2036 and/or
2038, and in accordance with a recommendation of the Estate and Gift Tax Committee of the
American College of Trust and Estate Counsel, the 2004 UTC amendments include a provision
that prohibits the settlor from representing and binding a beneficiary with respect to the
termination or modification of a trust under UTC § 411(a). That provision is included in the OTC
as § 5803.01(D).

13. Trustcreation (88 5804.01 and 5804.02).

UTC § 401 sets forth three methods for creating a trust: by transfer of property to a
third person trustee, by declaration of the owner of property that the owner holds it as trustee,
or by exercise of a power of appointment in favor of a trustee. In § 5804.01(D), the OTC adds
“by court order” as a fourth method. For further discussion, see C. Terry Johnson, A New Way
to Establish and Fund a Living Trust: But How Do We Recognize the Trustee?, 16 Probate Law
Journal of Ohio 111 (March/April 2006).
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Under UTC § 402(a), two of the requirements for the creation of a trust are that the
settlor have capacity and that the settlor indicates an intention to create the trust. To
accommodate such trusts as special needs trusts created for incapacitated persons,

§ 5804.02(A) excepts from those requirements trusts that are created by court order.

14. Certain issues with respect to the validity of trusts (§ 5804.02).

RC 8§ 1335.01(A), which will be repealed in connection with enactment of the OTC,
apparently invalidates trusts that were established for the exclusive use of their settlors. Under
OTC 8§ 5804.02(A)(5), a trust created by a settlor for the settlor’s sole benefit is not invalid
unless the settlor/sole beneficiary also is the sole trustee. Thus, it appears that the repeal of RC
8 1335.01(A) will change Ohio law to allow a settlor to create a trust of which the settlor is the
sole beneficiary, as long as the settlor is not also the sole trustee.

The provisions of RC 8§ 1335.01(B) and (C), under which trusts are valid even if they
have no corpus or if the sole current beneficiary also is the sole trustee, have been added to
OTC § 5804.02 as divisions (D) and (E).

15. Grounds for challenging the validity of a trust (88 5804.06 and
5806.01).

The OTC, like the UTC, provides that the capacity required to create, amend, revoke, or
add property to a revocable trust is the same as that required to make a will. (Similarly, at least
one Ohio court has applied the test of testamentary capacity to a revocable trust: Lah v. Rogers,
707 N.E.2d 1208, 1214 n. 7 (Ohio Ct. App. 1998.)) A sentence that is not included in the
comparable provision of the UTC (8 406) has been added to OTC § 5804.06, which provides that
a trust is void to the extent its creation was induced by fraud, duress, or undue influence. The
added sentence provides that those terms have the same meaning for trust validity purposes as
they have for purposes of determining the validity of a will.

16. Oral trusts (8 5804.07).

Under prior Ohio law, to establish an oral trust, the evidence had to be “clear, certain
and conclusive and must establish the existence of the trust beyond a reasonable doubt.” Hill v.
Irons, 113 N.E.2d 243 (Ohio 1953). Under OTC § 5804.07, the evidentiary standard an oral trust
must meet to be valid is clear and convincing evidence.

17. Trusts for pets and other noncharitable trusts without
ascertainable beneficiaries (88 5804.08 and 5804.09).

Under prior Ohio law, a “trust” for the care of a specific animal (and noncharitable trusts
without ascertainable beneficiaries for other purposes that are not capricious) was not void
only if the person designated to provide the care (or perform the other noncharitable purpose)
was willing to do so and the trust did not violate the Rule Against Perpetuities. In re Searight’s
Estate, 95 N.E.2d 779 (Ohio App. 1950). Under OTC § 5804.08, a trust for the care of a specific
animal is valid and enforceable (but only for animals alive during the settlor’s lifetime, and for
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no longer than the lives of such animals). Similarly, under OTC § 5804.09, other noncharitable
trusts without ascertainable beneficiaries to enforce them also are enforceable, but for only 21
years. Enforcement of such trusts is by a person appointed in the terms of the trust, or if the
settlor did not appoint one, by a person appointed by the court. (Unaffected by OTC § 5804.09
will be the ability of cemetery companies to hold property in trust for such purposes as the
maintenance of gravesites, without the 21 year limitation. RC § 1721.12.)

18. Termination of trusts, in general (8§ 5804.10(A)).

UTC § 410 provides that a trust terminates if none of its purposes remain to be achieved
or if its purposes have become unlawful, contrary to public policy, or impossible to achieve.
Two changes have been made to that section in OTC § 5804.10(A). First, the “contrary to public
policy” language has been deleted, as the Joint Committee decided that if a trust (such as a
special needs trust) was valid when created, it should not become invalid if a court at a future
date determines that its purposes have become contrary to public policy. (The omission of the
“contrary to public policy” language from § 5804.10(A) may not, however, preclude a court
from terminating an existing trust if it finds its purposes have become contrary to public policy.)
Second, UTC 8 410(a) does not address how or by whom a determination that the purposes of a
trust have become unlawful or impossible to achieve is to be made. Under the OTC, a trust will
terminate upon a court making such a determination.

19. Modification of irrevocable noncharitable trust by consent
(85804.11).

A Tax concern; court proceeding. Under UTC § 411(a) (and OTC § 5804.11(A)), a
noncharitable irrevocable trust may be modified or terminated upon the consent of the settlor
and all beneficiaries. In response to concerns that such a provision might result in the inclusion
of irrevocable trust assets in the settlor’s estate for federal estate tax purposes under Internal
Revenue Code sections 2036 and/or 2038, and at the recommendation of the Estate and Gift
Tax Committee of the American College of Trust and Estate Counsel, under 2004 amendments
to the UTC, an option for court action for a modification or termination under UTC § 411(a) has
been included in the UTC. That provision has been included in OTC § 5804.11(A).

B. Authority of agent of settlor. The UTC provides that the settlor’s power to
consent to a § 411(a) termination or modification may be exercised by an agent under a power
of attorney if either the power of attorney or the terms of the trust authorize the agent to do
s0. OTC § 5804.11(A) prohibits the agent from doing so unless both the terms of the trust and
the power of attorney authorize it.

C. Special needs trusts. Federal supplemental security income (SSI) requirements
prohibit beneficiaries of self-settled special needs trusts (SNTs) from having the ability to
terminate the trust. To address the possibility that the Social Security Administration might use
8 5804.11(A) as a basis to deny SSI benefits to SNT beneficiaries, a sentence has been added to
8§ 5804.11(A) that is not included in the UTC making it inapplicable to self-settled SNTSs.

D. Modification or termination by beneficiaries. Under UTC § 411(b), a
noncharitable irrevocable trust may be modified (or terminated) with the consent of all
beneficiaries if the court concludes that modification (or termination) is not inconsistent with a
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material purpose of the trust. OTC § 5804.11(B) changes the UTC statute in two respects. First,
it is clear from the comment to UTC § 411, but not from the statute itself, that this power to
modify may not be used to remove and replace the trustee; rather, the grounds for removing
the trustee are set forth in UTC § 706. A provision has been added to OTC § 5804.11(B)
explicitly stating that the power to modify under that section may not be exercised to remove
and replace the trustee. Second, UTC 8§ 411(c) provides that a spendthrift provision is not
presumed to constitute a material purpose of the trust. The Joint Committee modified that
provision in the OTC to state that a spendthrift provision may, but shall not be presumed to,
constitute a material purpose of the trust, and moved it into § 5804.11(B).

20. Ifadministration of a trust, or if a charitable purpose of a trust,
becomes wasteful (88 5804.12(B) and 5804.13(A)).

UTC 8§ 412(b) provides that if the continuation of a trust on its existing terms would be
impracticable or wasteful or impair the trust’s administration, the court may modify its existing
terms. Similarly, UTC 8§ 413(a) provides that if a particular charitable purpose of a trust becomes
unlawful, impracticable, impossible to achieve, or wasteful, the court may apply cy pres to
modify or terminate the trust. The corresponding provisions of the OTC have been changed to
eliminate “wasteful” as a grounds for such a modification or termination.

21. Charitable trusts (88 5804.05(C) and 5804.13).

The OTC will change Ohio law governing charitable trusts in at least two respects. First,
under OTC § 5804.05(C), the settlor of a charitable trust has standing to enforce the trust. By
contrast, under Three Bills, Inc., v. Parma, 676 N.E.2d 1273, 1276 (Ohio Ct. App. 1996), the
settlor does not have standing to do so.

Second, under existing Ohio law if the charitable purpose of a trust fails (and the
instrument does not address that contingency), cy pres may be applied to reform the trust to
accomplish the settlor’s charitable intent only if the court determines that the settlor had a
general charitable intent in addition to the specific charitable intent that failed. If not, the trust
assets revert to the settlor, if living, or the settlor’s successors. See Craft v. Schroyer, 74 N.E.2d
589 (Ohio App. 1947). Under OTC § 5804.13(A), a general charitable intent is presumed, as the
court cannot order a reversion or gift over unless the instrument expressly provides for one.

In many jurisdictions, the UTC would change existing law in that it provides that cy pres
may be applied not just if the charitable purpose becomes impossible or unlawful, but also if it
becomes impracticable. In Ohio, that expansion of the court’s cy pres power may not effect a
change in the law. According to the UTC Reporter, Professor David English, “Ohio applies cy
pres only if the original charitable means have failed. However, there are numerous Ohio cases
where inefficient charitable dispositions have been modified on account of unanticipated
circumstances. Given this, there may be little or no difference between the U.T.C. and current
Ohio law in practical effect.” David M. English, The Uniform Trust Code (2000) and its
Application to Ohio, 30 Capital University Law Review 1 (2002).

Because of administrative difficulties and concerns with respect to the clogging of title,
UTC 8§ 413(b) provides that if a trust’s charitable purpose becomes unlawful, impracticable,
impossible to achieve, or wasteful and the instrument provides for a gift over to a
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noncharitable beneficiary, the gift over will be valid only if the distribution is to be made to the
settlor, while living, or to someone else within 21 years of the trust’s creation. OTC § 5804.13
omits both of those limitations.

Finally, a provision has been added to OTC 8 5804.13(A)(3) noting that, in accordance
with RC § 109.25, the attorney general is a necessary party to cy pres judicial proceedings.

For further discussion of the OTC’s charitable trust provisions, see Susan S. Locke, The
Ohio Trust Code and Charitable Interests, 16 Probate Law Journal of Ohio 72 (January/February
2006).

22. Termination of uneconomic inter vivos trusts (8 5804.14).

HB 416, which repeals RC § 1339.66, addresses the termination of uneconomic inter
vivos trusts in OTC § 5804.14.

A Differences between RC § 1339.66 and OTC § 5804.14. There are many:

(1) Court involvement. RC § 1339.66 allows the court to terminate a trust of
less than $100,000 of assets; OTC § 5804.14(A) allows the trustee to do so without court
involvement. (At the recommendation of the Ohio Attorney General’s Office, while HB 416 was
being considered by the House Civil and Commercial Law Committee, § 5804.14 was amended
to include new division (A)(2). Under it, the trustee may not terminate an uneconomic
charitable trust without court involvement, unless the charitable interest is remote.)

(2) Modification or removal and replacement of trustee. For trusts with less
than $100,000 of assets, OTC § 5804.14(B) authorizes the court to modify the trust, or remove
and replace the trustee, as well as terminate the trust. RC § 1339.66 has no similar provision.

(3) Standard. The standard for terminating, modifying, or removing and
replacing the trustee of a trust under OTC § 5804.14 is similar to, but somewhat different from,
the standard for terminating an uneconomic trust under RC § 1339.66. Under OTC § 5804.14,
the trustee (for a termination by the trustee) or court (for a termination, modification, or
removal of the trustee by the court) must only conclude “that the value of the trust property is
insufficient to justify the cost of administration.” By contrast, RC § 1339.66 requires a
determination that: (a) it is no longer economically feasible to continue the trust, (b) the
termination of the trust is for the benefit of the beneficiaries, and (c) the termination of the
trust is equitable and practical.

4) Notice. RC § 1339.66 requires notice to “all beneficiaries who are known
and in being and who have vested or contingent interests in the trust.” OTC 8 5804.14(A)
provides that for a termination by the trustee, notice must be given only to qualified
beneficiaries (which, generally, do not include remote remainder beneficiaries).

(5) Distribution of assets of terminated trust. As recently amended, RC
§ 1339.66 provides guidance for the distribution, by order of the probate court, of the assets of
a trust terminated under its provisions. The new language from the amendment has not been
inserted directly into OTC § 5804.14(C) because, as discussed above, the OTC allows the trustee
to terminate an uneconomic trust with assets of less than $100,000 without court involvement.
Therefore, the amendment language has been changed to allow the trustee, rather than the
probate court, to determine how the assets of such a trust should be distributed. For trusts that
are terminated by the court under 8 5804.14(B), rather than the trustee, the amendment
language on how to distribute the trust assets has been included in § 5804.14(D).
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(6) Representation. The new amendment to RC 8 1339.66 also includes a
provision allowing virtual representation of minors, incapacitated or unborn persons, or
persons whose identity or location is unknown or not reasonably ascertainable. That provision
has been omitted from OTC § 5804.14 because virtual representation already is available under
Chapter 5803 of the OTC.

(7) Easements for conservation or preservation. OTC § 5804.14(F) excludes
easements for conservation or preservation from the trusts that may be terminated for being
uneconomic. RC § 1339.66 does not address such easements. The UTC comment to § 414
explains the rationale for the corresponding provision of the UTC, as follows:

Even though not accompanied by the usual trappings of a trust, the
creation and transfer of an easement for conservation or preservation
will frequently create a charitable trust. The organization to whom the
easement was conveyed will be deemed to be acting as trustee of what
will ostensibly appear to be a contractual or property arrangement.
Because of the fiduciary obligation imposed, the termination or
substantial modification of the easement by the “trustee” could
constitute a breach of trust. The drafters of the Uniform Trust Code
concluded that easements for conservation or preservation are
sufficiently different from the typical cash and securities found in small
trusts that they should be excluded from this section, and subsection (d)
so provides. Most creators of such easements, it was surmised, would
prefer that the easement be continued unchanged even if the
easement, and hence the trust, has a relatively low market value....

B. Differences between OTC § 5804.14 and UTC § 414. Five changes have been
made in OTC 8 5804.14 to the UTC’s provisions for the modification or termination of an
uneconomic trust. First, OTC § 5804.14 is expressly made applicable only to inter vivos trusts.
The termination of uneconomic testamentary trusts will continue to be governed by RC
§ 2109.62. Second, in accordance with the dollar amounts of RC 88§ 1339.66 and 2109.62, UTC
8§ 414’s $50,000 suggested cap for the termination of an uneconomic trust by the trustee has
been changed to $100,000 in OTC § 5804.14(A). Third, UTC § 414(b) allows the court to modify
or terminate a trust, or remove and replace the trustee, if it determines the value of the trust
property is insufficient to justify the cost of administration. This power of the court is not
limited to trusts with assets of less than a stated amount. OTC § 5804.14(B) limits these powers
of the court to trusts with assets of less than $100,000. Fourth, because of the recent
amendments to RC 8§ 1339.66 and 2109.62, the provision in UTC § 414(c) that the trustee shall
distribute the assets of a terminated uneconomic trust “in a manner consistent with the
purposes of the trust” has been omitted and, generally, replaced by the new amendment’s
provisions on that subject. Fifth, the provision of RC § 1339.66 that the existence of a
spendthrift provision in a trust instrument does not preclude termination of an uneconomic
trust has been included in OTC § 5804.14 as division (E).

23. Consolidation or division of trusts (8§ 5804.17).
The OTC provides for the repeal of RC § 1339.67, and uses the UTC provision (8417) to

address the consolidation or division of trusts in OTC § 5804.17. The principal differences
between the two statutes are:
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A. While both statutes allow the trustee, without involvement of the court, to
consolidate or divide trusts, under OTC § 5804.17, notice must be given to qualified
beneficiaries. By contrast, under RC 8 1339.67, notice need not be given to beneficiaries unless
court approval is sought.

B. With respect to the standard for consolidation or division, OTC § 5804.17 allows
consolidation or division “if the result does not impair rights of any beneficiary or adversely
affect achievement of the purposes of the trust.” Under RC § 1339.67, consolidation or division
is allowed if: (i) it is in the best interests of the beneficiaries, (ii) it is equitable and practicable,
and (iii) it will not defeat or substantially impair the accomplishment of the purpose of the trust
or trusts or the interests of the beneficiaries under the trust or trusts.”

C. RC 8 1339.67 includes a provision stating that trusts also may be consolidated or
divided in accordance with the terms of “the governing instrument, under any other section of
the Revised Code, at common law, or in equity.” There is no similar provision in OTC § 5804.17.

24. Other OTC provisions on modification and termination of trusts
(Chapter 5804).

The OTC’s provisions on dividing or consolidating trusts, on terminating an uneconomic
trust, on the modification and termination of an irrevocable noncharitable trust by consent, and
on the termination of a trust when none of its purposes remain to be achieved or if its purposes
have become unlawful, contrary to public policy, or impossible to achieve, are discussed above.
The OTC includes a number of additional provisions with respect to the modification or
termination of a trust. In 8 5804.18, for example, the OTC provides that supplemental needs
trusts described in 42 U.S.C. § 1396p(d)(4) are irrevocable (as long as the settlor is not
authorized to revoke them), regardless of whether the settlor’s estate or heirs are named the
trust’s remainder beneficiaries. This provision, which is intended to preclude arguments by the
Social Security Administration that such trusts are revocable and thus disqualify their
beneficiaries from receiving Supplemental Security Income, is discussed in Richard E. Davis,
Treatment of Supplemental Needs Trusts Under the OUTC, 16 Probate Law Journal of Ohio 1
(September/October 2005) and Richard E. Davis and Stanley C. Kent, The Impact of the Uniform
Trust Code on Special Needs Trusts, 1 National Academy of Elder Law Attorneys Journal 235
(2005).

For a more detailed discussion of the OTC’s various provisions on the modification and
termination of irrevocable trusts, see Alan Newman and Jamie R. Minor, The Modification and
Termination of Irrevocable Trusts under the Ohio Uniform Trust Code, 16 Probate Law Journal of
Ohio 2 (September/October 2005). The article’s conclusion summarizes the OTC’s modification
and termination provisions as follows:

The [OTC’s] modification and termination provisions will provide settlors,
beneficiaries, and trustees with increased flexibility for dealing with problematic
irrevocable trusts. Trust terms, even if unambiguous, may be reformed to
correct mistakes, or modified to achieve the settlor’s tax objectives. To further
the settlor’s trust purposes, dispositive as well as administrative provisions may
be modified under the unanticipated circumstances doctrine. Further, the
standard for application of the unanticipated circumstances doctrine has been
reformulated to allow modifications to further the purposes of the trust without
a showing that compliance with the terms of the trust will defeat or
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substantially impair the accomplishment of its purposes. The cy pres doctrine
will be available to save charitable trusts without a finding that the settlor had a
general charitable intent or resort to the deviation doctrine. The court will be
able to modify the terms of an uneconomic trust of less than $100,000 of assets,
or change its trustee, when terminating the trust is not appropriate. A
termination or modification by consent of the settlor and beneficiaries, or by
the beneficiaries if the material purpose requirement is satisfied, may be
accomplished through use of the Code’s representation provisions if a trust has
minor, unborn, incapacitated, or unable to be located beneficiaries. Further,
beneficiaries whose interests will be protected in connection with such a
modification or termination may not prevent other beneficiaries from
accomplishing it. In short, the [OTC’s] modification and termination provisions
may prove to be among its most useful.

25. Rights of creditors of beneficiaries (Chapter 5805).

Many changes have been made in Chapter 5805, dealing with the rights of creditors of
trust beneficiaries, from the corresponding article of the UTC. As discussed in Richard E. Davis
and Alan Newman, Codify — Not Modify: Creditor Remedies and the Ohio Uniform Trust Code, 15
Probate Law Journal of Ohio 17 (November/December 2004), in many cases the changes have
been made to conform the OTC to existing Ohio law. (For additional discussions of issues
affected by Chapter 5805, see (i) Stanley C. Kent and Richard E. Davis, The Uniform Trust Code
and Supplemental Needs Trusts, 15 Probate Law Journal of Ohio 53 (January/February 2005);
Daniel J. Hoffheimer and Natasha M. Cavanaugh, The Uniform Trust Code and Asset Protection:
The Discretionary/Support Distinction and Spendthrift Provisions, 15 Probate Law Journal of
Ohio 17 (November/December 2004); and Richard E. Davis, Treatment of Supplemental Needs
Trusts Under the OUTC, 16 Probate Law Journal of Ohio 1 (September/October 2005).)

A. Spendthrift trusts. Generally, spendthrift provisions that restrain both voluntary
and involuntary transfers of a beneficiary’s interest are enforceable under existing Ohio law,
the OTC, and the UTC. (In a departure from the UTC, which does not address the issue,

§ 5805.01(A) provides that spendthrift protection is available if the beneficiary may voluntarily
transfer the beneficiary’s interest, but only with the consent of a trustee who is not the
beneficiary.) Thus, most creditors of a beneficiary of a spendthrift trust may not reach assets of
the trust unless and until they are received by the beneficiary in a distribution from the trustee.
(In another departure from the UTC, which does not address the issue, § 5805.01(C) provides
that real property, or tangible personal property, that is owned by the trust, but properly made
available for a beneficiary’s use or occupancy under the terms of the trust, is not considered to
have been distributed to the beneficiary for creditors’ rights purposes.)

(1) Spendthrift exceptions. Consistent with existing Ohio law (see, e.g.,
Albertson v. Ryder, 621 N.E.2d 480 (Ohio App. 1993)), OTC 8§ 5805.02 (like UTC § 503) excepts
support claims of a current spouse or child from the spendthrift bar. (Section 5805.02(B)(1),
after an amendment in the Senate that resulted from discussions between members of the
Joint Committee and the OSBA’s Family Law section limits the exception, however, by making
such support claims spendthrift exceptions “only if distributions can be made for the
beneficiary’s support or the beneficiary is entitled to receive mandatory distributions under the
terms of the trust.”) As is the case under the UTC, an additional spendthrift exception under the
OTC is for claims of the State or the United States, to the extent the Revised Code or federal law
SO provides.
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Two additional spendthrift exceptions under the UTC have been omitted from OTC
§ 5805.02: an alimony claim of a former spouse and the claim of a judgment creditor who has
provided services for the protection of the beneficiary’s interest in the trust. Not including
alimony claims as a spendthrift exception is consistent with Ohio law. (See Martin v. Martin,
374 N.E.2d 1384, 1390 (Ohio 1978), which involved a discretionary support trust, but which
relied on a Minnesota case that explicitly rejected an alimony exception to spendthrift
protection for a beneficiary’s mandatory income interest.) Probably the most common creditor
of a beneficiary who will have provided services for the protection of the beneficiary’s interest
in the trust will be an attorney. While the claim of such an attorney has been deleted from the
list of spendthrift exceptions in OTC § 5805.02, the OTC has been modified from the UTC to
make it clear that the discretion of the court to order the payment of attorney’s fees in
proceedings involving the administration of a trust applies to spendthrift trusts. OTC § 5810.04.
(For a recent Ohio court of appeals case discussing a probate court’s order that apparently
permitted a set-off against the interest of a beneficiary who, while executor of the settlor’s
estate, had improperly disposed of trust assets, see Great American Insurance Co. v. Thompson
Trust, 2006-0Ohio-304. No such set-off would be permitted under the OTC. See section 1.A.,
above. For further discussion, see Alan Newman, Powers of Withdrawal, Claims for Set-Off, and
Spendthrift Protection, 16 Probate Law Journal of Ohio 143 (May/June 2006)).

Although UTC 8§ 502(c) provides that creditors of a beneficiary of a spendthrift trust may
not reach the beneficiary’s interest or a distribution by the trustee before its receipt by the
beneficiary except as set forth in article 5 of the UTC, it does not explicitly state that its list of
spendthrift exceptions is exclusive. New division (E) to OTC § 5805.02 includes such a
statement.

Like UTC § 503, as amended in 2005, the OTC provides that a spendthrift trust exception
creditor may attach present or future distributions to or for the benefit of the beneficiary. Also
like the UTC, OTC § 5805.02(D) provides that an exception creditor’s award against a
beneficiary’s interest in a spendthrift trust may be limited by the court “to such relief as is
appropriate under the circumstances.” OTC 8 5805.02(D), however, goes on to provide that in
deciding whether to so limit a creditor’s award, the court may consider, “among any other
factors determined appropriate by the court the support needs of the beneficiary, the
beneficiary’s spouse, and the beneficiary’s dependent children or, with respect to a beneficiary
who is the recipient of public benefits, the supplemental needs of the beneficiary if the trust
was not intended to provide for the beneficiary’s basic support.”

(2) Mandatory distributions from spendthrift trusts. Generally, the effect of a
spendthrift provision is to preclude a beneficiary’s creditor from reaching trust assets prior to
their receipt by the beneficiary. To address the possibility of a trustee not making mandatory
distributions to a beneficiary that his or her creditor could then reach, OTC § 5805.05(B), like
UTC 8 506, allows the creditor to reach a “mandatory distribution” if the trustee has not made
it “within a reasonable time after the designated distribution date.” Under § 5801.01(M),
‘mandatory distribution’ means a distribution of income or principal, including a distribution
upon termination of the trust, that the trustee is required to make to a beneficiary under the
terms of the trust. Mandatory distributions do not include distributions that a trustee is
directed or authorized to make pursuant to a support or other standard, regardless of whether
the terms of the trust provide that the trustee ‘may’ or ‘shall’ make the distributions pursuant
to a support or other standard.” (This definition differs, although not substantively, from the
definition of “mandatory distribution” added to the UTC in § 506(a) in a 2005 amendment.)
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In Domo v. McCarthy, 612 N.E.2d 706 (Ohio 1993), the trust instrument provided for a
terminating distribution to the beneficiary when he reached age 35. The trust also included a
spendthrift clause which provided that title to principal was not to vest in any beneficiary until
actual payment to the beneficiary, and that no beneficiary could alienate his interest prior to
the actual receipt of property from the trust. The trial court held that when the beneficiary
reached age 35, the trustee was required to satisfy the creditor’s judgment from the trust
property distributable to the beneficiary. On appeal, the trial court’s judgment was reversed.
According to the Supreme Court, the trust’s spendthrift provision prevented the creditor from
reaching the beneficiary’s interest until the principal was actually transferred to the beneficiary.
Because the beneficiary had not yet reached age 35, however, the issue of the trustee
unreasonably delaying the distribution was not presented or addressed.

B. In the absence of spendthrift protection.

(1) UTC rules. If a trust does not include a spendthrift provision, UTC § 501
provides that the court may authorize the creditor to reach the beneficiary’s interest by
attachment of present or future distributions or by other means. UTC § 501 applies to both
mandatory distributions and discretionary distributions (whether or not standards such as
support are provided for such discretionary distributions). Thus, for example, in the absence of
spendthrift protection, the court may allow a beneficiary’s creditor to collect from the trust
both distributions the trustee is required to make to the beneficiary, and distributions the
trustee chooses to make in the exercise of its discretion. In exercising its authority, however,
the court is authorized by UTC § 501 to “limit the [creditor’s] award to such relief as is
appropriate under the circumstances.”

UTC § 504 addresses discretionary trusts. Regardless of whether a discretionary trust
includes a spendthrift clause, and regardless of whether it includes one or more standards (for
example, support, health, or education) for distributions, the general rule of UTC § 504(b) is
that creditors of the beneficiary may not compel the trustee to exercise its discretion to make a
distribution the creditor can reach. (That is the case even if the trustee has abused its discretion
or failed to comply with a standard in not making a distribution.) Again, however, under UTC
§ 501, if the trustee exercises its discretion to make a distribution (and spendthrift protection is
not available), the court may order the trustee to make all or part of the discretionary
distribution to the creditor.

Many changes have been made to these UTC provisions in the OTC. Under the OTC, in
the absence of spendthrift protection, different rules are provided for wholly discretionary
trusts, mandatory distribution trusts, and discretionary trusts that are not wholly discretionary
trusts.

(2) Wholly discretionary trusts. Under Ohio law, a creditor of a beneficiary of
a purely discretionary trust may not reach the trust. Domo v. McCarthy, 612 N.E.2d 706, 710
(Ohio 1993); Scott v. Bank One, 577 N.E.2d 1077, 1081 (Ohio 1991). (In Matthews v. Matthews,
450 N.E.2d 278 (Ohio App. 1981), the court allowed a child support claim against the interest of
a beneficiary of a discretionary support trust. In explicitly noting that the trust was not a purely
discretionary trust, the court arguably indicated that had it been a purely discretionary trust,
even a child support claimant would not have been able to reach the beneficiary’s interest in
the trust.)
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OTC 8§ 5805.03 provides that no creditor of a beneficiary of a “wholly discretionary trust”
(the definition of which is attached as Appendix A) “may reach the beneficiary’s interest in the
trust, or a distribution by the trustee before its receipt by the beneficiary, whether by
attachment of present or future distributions to or for the benefit of the beneficiary, by judicial
sale, by obtaining an order compelling the trustee to make distributions from the trust, or by
any other means, regardless of whether the trust instrument includes a spendthrift provision.”
Thus, under the OTC, no creditor, regardless of the nature of its claim or whether the
instrument includes a spendthrift clause, may reach the interest of a beneficiary of a wholly
discretionary trust. (Federal law, however, preempts state law. Under federal law, a claim by
the United States for unpaid income taxes reaches distributions the trustee of a discretionary
trust chooses to make to or for the benefit of a beneficiary/delinquent taxpayer. United States
v. Cohn, 855 F. Supp. 572 (D. Conn. 1994).)

(3) Mandatory distribution trusts. At the other end of the spectrum from
wholly discretionary trusts are trusts in which the trustee is directed to make mandatory
distributions to the beneficiary. As described above, “mandatory distributions” are those the
trustee is required to make, and do not include distributions subject to the exercise of the
trustee’s discretion (without regard to whether standards for distributions are included in the
instrument or whether the instrument provides that the trustee “may” or “shall” make such
distributions). Thus, for example, if the beneficiary is entitled to receive periodic distributions of
the trust income or a unitrust amount, or the beneficiary is entitled to receive part or all of the
principal upon reaching a specified age, those amounts so distributable to the beneficiary
would be mandatory distributions.

Under OTC 8§ 5805.05(A): “To the extent that a trust which gives a beneficiary the right
to receive one or more mandatory distributions does not contain a spendthrift provision, the
court may authorize a creditor or assignee of the beneficiary to attach present or future
mandatory distributions to or for the benefit of the beneficiary or to reach the beneficiary’s
interest by other means.” However, the court also is authorized to “limit an award under this
section to the relief that is appropriate under the circumstances, considering among any other
factors determined appropriate by the court, the support needs of the beneficiary, the
beneficiary’s spouse, and the beneficiary’s dependent children, or, with respect to a beneficiary
who is the recipient of public benefits, the supplemental needs of the beneficiary if the trust
was not intended to provide for the beneficiary’s basic support.”

Because the beneficiary’s interest may be remote or contingent (for example, the trust
principal is to be distributed to a child upon the parent’s death, unless the child predeceases
the parent, in which case the distribution is to be made to the child’s children), § 5805.05(A),
consistent with Restatement (Second) of Trusts, § 162, provides: “If in exercising its power
under this section the court decides to order either a sale of a beneficiary’s interest or that a
lien be placed on the interest, in deciding between the two types of action, the court shall
consider among any other factors it considers relevant the amount of the claim of the creditor
or assignee and the proceeds a sale would produce relative to the potential value of the
interest to the beneficiary.”

4) Discretionary trusts that are not wholly discretionary trusts. In Bureau of
Support v. Kreitzer, 243 N.E.2d 83 (Ohio 1968), a parent created a trust for a child and gave the
cotrustees the sole and absolute discretion to make distributions the trustee determined were
necessary for the beneficiary’s care, comfort, maintenance, and general well-being. The
beneficiary was an institutionalized mentally incompetent patient whose support was being
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paid for by the state, which sued to compel the cotrustees to reimburse it for the cost of the
beneficiary’s care. In holding for the state, the Supreme Court determined that the destitute
beneficiary could have compelled the cotrustees to provide for her support and that the state
was subrogated to her right to do so. Several subsequent court of appeals cases have followed
Kreitzer.

Ten years later, in Martin v. Martin, 374 N.E.2d 1384 (Ohio 1978), the Supreme Court
decided a case in which a former spouse attempted to reach a beneficiary’s interest in a
discretionary support trust. The terms of the trust gave the trustees the sole and absolute
discretion to distribute income and principal for the beneficiary’s “comfort, care, support and
education.” In the event of an attempted alienation or attachment of the beneficiary’s interest,
the trustees were given the absolute and uncontrolled discretion to distribute income and
principal for the “education, care, comfort, or support” of the beneficiary, the beneficiary’s
spouse, and the beneficiary’s issue. In rejecting the trustees’ argument that the discretionary
nature of the trust precluded the beneficiary’s creditors from reaching the trust property, the
Supreme Court stated:

Application of the rationale of the Kreitzer case here leads to the conclusion that the
trustees can be required, after attempted alienation or attachment, to distribute income or
principal for purposes of ‘education, care, comfort or support of such beneficiary or such
beneficiary’s spouse and/or issue,” and that debts incurred for the enumerated purposes are
obligations which the trustees are required to discharge.

Because the former spouse’s alimony claim was not a part of the support the trustees
could be required to furnish the beneficiary, the Supreme Court denied her claim to reach the
beneficiary’s interest in the trust prior to its termination. (Because the beneficiary was entitled
to receive the trust principal and accumulated income upon termination of the trust, the Court,
however, affirmed the lower court’s placing a lien on the beneficiary’s interest in the trust.)

Subsequent to Martin, several court of appeals decisions have cited Kreitzer, Martin, or
both for the proposition that creditors other than the state can assert Kreitzer type claims
against discretionary trust interests of beneficiaries when their claims are for items covered by
standards in the terms of the trust for distributions to or for the beneficiary. See, e.g., Schierer
v. Ostafin, 1999 WL 493940 (Ohio App.); Samson v. Bertok, 1986 WL 14819 (Ohio App.); and
Buoscio v. Estate of Buoscio, 2001 WL 1123960 (Ohio App.). None of these cases involved claims
by creditors that were for items the trustee could have provided under standards in the terms
of the trusts, and the Kreitzer rationale therefore was not applicable. See also Bank One,
Dayton, NA v. Ohio Dept. of Mental Retardation and Developmental Disabilites, 1990 WL 27520
(Ohio App.).

In Winter Haven Hospital, Inc. v. BancOhio National Bank, 1993 WL 524898 (Ohio App.),
a private hospital relied on Kreitzer in asserting a $58,900 claim against the interest of a
beneficiary of a $97,000 discretionary support trust. In rejecting the creditor’s claim, the court
of appeals stated that the trustee “reasonably could conclude that payment of the debt would
so deplete trust assets as to jeopardize [the beneficiary’s] daily maintenance, the very purpose
for which the trust was established.” By contrast, in Matthews v. Matthews, 450 N.E.2d 278
(Ohio App. 1982), the court relied on Kreitzer and Martin in allowing a child support claimant to
reach assets in a discretionary support trust for the debtor/beneficiary.

UTC 8 504(b) provides, generally, that creditors of beneficiaries may not compel
distributions from discretionary trusts, including those for the support, health, or education of
the beneficiary, regardless of whether the trustee has abused its discretion or failed to comply
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with a standard of distribution. While OTC § 5805.04(B) includes that general rule, an exception
for Kreitzer type claims of the state, but not for claims of other creditors that are within the
standards of the trust, is included in division (C). Consistent with Society Bank National
Association v. Cayuga County Department of Social Services, 1993 WL 65747 (Ohio App.), the
Kreitzer exception of 5805.04(C) applies only if the terms of the trust do not include a
spendthrift provision.

The OTC also addresses two other issues with respect to discretionary trusts that are not
wholly discretionary trusts. First, under § 5805.04(D), a child or current spouse of the
beneficiary who has a judgment or court order for support may compel distributions the child
or current spouse can reach, but only if the trustee has abused its discretion or failed to comply
with a standard of distribution in not making the distribution, and only if distributions can be
made for the beneficiary’s support under the terms of the trust. (The corresponding provision
of the UTC (8 504(c)) also allows former spouses with alimony claims to compel discretionary
distributions and does not limit the provision to trusts from which support distributions could
be made for the beneficiary.) However, consistent with the opinion in Matthews, if the settlor
has explicitly provided in the trust instrument that the beneficiary’s spouse or children are
excluded from benefiting from the trust, the spouse or child may not compel distributions they
can reach. Second, OTC § 5805.04(E) includes a provision that is not included in the UTC that
prohibits the judicial sale of a discretionary interest, regardless of whether it is subject to a
spendthrift provision.

C. When the beneficiary is the trustee or a cotrustee. As originally drafted, the
UTC arguably would have allowed a creditor of a beneficiary of a third-party created trust to
reach the maximum amount the beneficiary/trustee could distribute for his or her own benefit.
The OTC rejects that result if the beneficiary/trustee’s power to make distributions for his or
her own benefit is limited by an ascertainable standard relating to health, education,
maintenance, or support. Under 2004 amendments to the UTC, that also is now the rule under
the UTC. (HB 416, as originally introduced, addressed this subject in § 5805.04(F), with the
language of the 2004 UTC amendment, and in § 5805.06(B)(3), with different language. While
HB 416 was being considered by the House Civil and Commercial Law Committee, it was
amended to delete § 5805.06(B)(3).)

D. Creditor’s claim against the settlor. The OTC, like the UTC, rejects self-settled
spendthrift trusts and generally allows a creditor of the settlor to reach the settlor’s beneficial
interest in the trust. In a departure from the UTC, § 5805.06(A)(3) provides a limited exception
for certain supplemental needs trusts:

With respect to a trust described in 42 U. S. C. section 1396p(d)(4)(A) or (C), the court
may limit the award of a settlor’s creditor under division (A)(1) or (2) of this section to the relief
that is appropriate under the circumstances, considering among any other factors determined
appropriate by the court, the supplemental needs of the beneficiary.

Also like the UTC, OTC § 5805.06(B)(1) treats the holder of a power of withdrawal from a
trust as the settlor of the trust for creditors’ rights purposes, but only to the extent of the
property subject to the power of withdrawal and only during the period it may be exercised.
The UTC provides an exception for powers of withdrawal that lapse (for example, Crummey
powers): the holder of such a power will continue to be treated as the settlor of a revocable
trust only to the extent the property subject to the power exceeds the greater of the annual
exclusion amount under IRC § 2503(b) (determined without regard to gift splitting) or the five
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or five amount under IRC 88 2041(b)(2) or 2514(e). To accommodate gift splitting, the OTC
substitutes twice the annual exclusion amount if the donor was married at the time of the
transfer to the trust. (For a recent Ohio case granting a creditor of a trust beneficiary the right
to reach amounts the beneficiary could withdraw from the trust, see Great American Insurance
Co. v. Thompson Trust, 2006-Ohio-304, which is discussed in Alan Newman, Powers of
Withdrawal, Claims for Set-Off, and Spendthrift Protection, 16 Probate Law Journal of Ohio 143
(May/June 2006).)

26. Revocable trusts (Chapter 5806).

Numerous changes have been made to the UTC provisions on revocable trusts in the
OTC. In at least two respects, the OTC will change Ohio law on revocable trusts.

A Presumption of revocability of trust. Consistent with the UTC, under OTC
§ 5806.02(A), the settlor may revoke or amend a trust unless the instrument expressly provides
that the trust is irrevocable. Existing law in Ohio, as in most states, is just the opposite: unless
the settlor has retained the power to revoke or amend a trust, he or she may not do so. Lourdes
College of Sylvania, Ohio v. Bishop, 703 N.E.2d 362 (Ohio Com. PI. 1997). (This change will not
apply retroactively, but will instead apply only to trusts created after the effective date of the
OTC.)

B. Manner of revoking or amending a revocable trust. Under UTC
8 602(c)(2)(A), if a revocable trust does not specify the means of revoking or amending the
trust, or if the means specified are not expressly made exclusive, the settlor may revoke or
amend the trust (i) by a later will or codicil that either expressly refers to the trust, or that
specifically devises property that otherwise would have passed under the trust, or (ii) by any
other method manifesting clear and convincing evidence of the settlor’s intent. The OTC makes
two changes to this provision. First, it rejects the use of a will or codicil as a general means of
revoking or amending a revocable trust by expressly providing, in 8 5806.02(C)(2), that a will or
codicil cannot amend or revoke a revocable trust unless the terms of the trust allow such an
amendment or revocation. This change to the UTC also will constitute a change in existing Ohio
law. See Estate of Davis, 109 Ohio App.3d 181 (1996). Second, under OTC § 5806.02(C), if the
settlor specifies a manner of revocation or amendment, it will be treated as the exclusive
means of revoking or amending the trust even if the instrument does not expressly state that it
is the exclusive means of doing so.

C. Authority of agent of settlor of revocable trust (§ 5806.02(E)). The UTC
allows an agent of the settlor under a power of attorney to exercise the settlor’s powers to
revoke or amend the trust, or effect distributions of trust property, if the agent is so authorized
by either the power of attorney or the terms of the trust. OTC § 5806.02(E) prohibits the agent
from doing so unless both the trust terms and the power of attorney authorize it.

D. Duties of trustee of revocable trust if the settlor is incapacitated
(88 5806.03(A) and 5808.13(E)). Under UTC § 603(a), while the settlor is competent, the
trustee of a revocable trust owes duties only to the settlor, but upon the settlor’s incapacity,
the trustee also owes duties to the other beneficiaries of the trust (for example, remainder
beneficiaries). OTC § 5806.03(A) provides that during the lifetime of the settlor of a revocable
trust, the trustee’s duties are owed only to the settlor, regardless of whether the settlor is
competent.
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Under the initial draft of HB 416, 8 5801.01(R) defined “revocable,” in the context of a
trust, as one that is “revocable by the settlor at the time of determination without the consent
of the trustee or a person holding an adverse interest.” At the recommendation of the Joint
Committee, the definition of “revocable” was amended while HB 416 was being considered by
the House Civil and Commercial Law Committee in two ways. First, an additional sentence was
added stating: “A trust’s characterization as revocable is not affected by the settlor’s lack of
capacity to exercise the power of revocation, regardless of whether an agent of the settlor
under a power of attorney, or a guardian of the person or estate of the settlor, is serving.”
Thus, during the lifetime of the settlor of a revocable trust, the trustee will have no obligation
to provide notices and information about the trust to other trust beneficiaries, regardless of
whether the settlor is competent. See Alan Newman, Revocable Trusts and Notice Provisions of
the Ohio Uniform Trust Code, 16 Probate Law Journal of Ohio 41 (November/December 2005).
Second, the definition was amended to provide that a trust that may be revoked by the settlor
with the consent of a person who does not hold an adverse interest will be treated as a
revocable trust. Thus, for example, if a settlor creates a trust that the settlor may revoke with
the consent of the trustee, the trust will be treated as a revocable trust if the trustee does not
hold an adverse interest in the trust.

To address the possibility of a trustee of a revocable trust breaching its duty, and a
recovery from the trustee being obtained after the settlor’s death or incapacity, 8 5806.03(A)
also provides for the apportionment of the recovery between the trust and the settlor, if the
settlor is living, or between the trust and the settlor’s estate, if the settlor is deceased. (As
originally introduced, HB 416 did not address how such an apportionment would be made. At
the Joint Committee’s recommendation, while HB 416 was being considered by the House Civil
and Commercial Law Committee, 8 5806.03(A) was amended to provide that such an
apportionment would be made by the court as it determines to be equitable under the
circumstances.)

E. Contesting a revocable trust (§ 5806.04). In OTC § 5806.04, the provisions in
UTC 8 604 for contesting a revocable trust have been replaced, in their entirety, by the
provisions of RC 8 2305.121. The most significant difference between the two is that the
limitation period for a contest under RC 8 2305.121 is two years from the settlor’s death. By
contrast, UTC § 604 bars contests on the earlier of (i) three years from the settlor’s death or (ii)
120 days after the trustee sent notice to the potential contestant.

F. Validity of revocable trusts and rights of creditors of the settlor of a
revocable trust during the settlor’s lifetime. Generally, RC § 1335.01(A) provides that
revocable trusts are valid, and that creditors of the settlor of such a trust may reach the
settlor’s interest in it (or compel the settlor to exercise the power of revocation). HB 416
provides for the repeal of RC 8 1335.01(A), as it is clear under the OTC that revocable trusts are
valid, and creditors of the settlor of a revocable trust are authorized to reach the trust assets
during the settlor’s lifetime by OTC § 5805.06(A)(1).

G. Rights of creditors of the settlor of a revocable trust after the settlor’s
death. Under Schofield v. Cleveland Trust Co., 135 Ohio St. 328 (1939), a creditor of a settlor of
a revocable trust may not reach the trust’s assets after the settlor’s death. Consistent with the
law of most states that have addressed the issue, under UTC 8§ 505(a)(3), if the settlor’s probate
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estate is inadequate, creditors of the settlor may reach the trust’s assets (as may persons with
claims for costs of administration of the settlor’s estate, funeral expenses, and the support
allowance for a surviving spouse and minor children), provided that the settlor may direct the
source from which such liabilities will be paid. The OTC omits UTC § 505(a)(3), and thus does
not address the Schofield issue one way or the other.

H. Creation of revocable trust by declaration. See section 13.

27. Cotrustees may act by majority decision (8§ 5807.03(A)).

Under UTC § 703(a), “cotrustees who are unable to reach a unanimous decision may act
by majority decision.” Because that language arguably implies a duty to attempt to reach a
unanimous decision, OTC § 5807.03(A) has been changed to provide that “if there are three or
more cotrustees serving, they may act by majority decision.”

28. Delegation (88 5807.03(E), 5808.07, and 5809.06).

Delegation issues can arise in two contexts: a delegation by one cotrustee to another,
and a delegation by a trustee to a third party. With respect to delegations by trustees to third
parties, the comment to UTC § 703 explains that “many trustees are not professionals.
Consequently, trustees should be encouraged to delegate functions they are not competent to
perform.” By contrast, in the context of a delegation among cotrustees, the comment states
that the UTC assumes that “the settlor selected cotrustees for a specific reason and . . . this
reason ought to control the scope of a permitted delegation to a cotrustee.”

As aresult, UTC § 703(e) prohibits a trustee from delegating to another trustee “the
performance of a function the settlor reasonably expected the trustees to perform jointly.”
(Professor English’s outline and discussion of key provisions of the UTC notes that this
“standard is appropriate but may be difficult to apply in practice.”) By contrast, UTC § 807(a),
consistent with the Restatement (Third) of Trusts and the Uniform Prudent Investor Act, allows
a trustee to delegate to a third party agent any “duties and powers that a prudent trustee of
comparable skills could properly delegate under the circumstances.”

The OTC uses the UTC § 807(a) standard — allowing delegations of “duties and powers
that a prudent trustee of comparable skills could properly delegate under the circumstances” —
in both the cotrustee and third party context. Thus, under the OTC, the standard for a
permissible delegation is the same whether to a cotrustee or to a third party. Accordingly, OTC
8 5808.07 has been revised to include cotrustees as well as agents in its provisions requiring, for
example, that a delegating trustee exercise reasonable care, skill, and caution in selecting the
delegatee, establishing the scope of the delegatee’s duties, and monitoring the delegatee’s
actions.

29. Liability of trustee when there are cotrustees (8 5807.03(F)
and (G)).

UTC § 703(g) imposes on each trustee a duty to exercise reasonable care to prevent a
cotrustee from committing a serious breach of trust and to compel a cotrustee to redress one.
Consistent with RC § 1339.43, a provision has been added to the comparable provision of the
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OTC (8 5807.03(G)) under which a trustee will not have that duty, and will not be liable for
resulting losses, when one or more cotrustees have and exercise a power to direct. Similarly,

§ 5807.03(G) also negates that duty when other trustees act by majority vote. (Note, however,
that the OTC provision under which a trustee who does not join in an action of another trustee
is not liable for the action, § 5807.03(F), has been changed to refer to §8 5807.03(C) and (E).
The former generally obligates each trustee to participate in the performance of a trustee’s
function; the latter prohibits delegations except those that a prudent trustee of comparable
skills could properly delegate under the circumstances. Under those sections, if other trustees,
by majority vote, committed a breach, a cotrustee who did not participate would not be
directly liable for the other trustees’ action, but presumably could be liable if it impermissibly
delegated its duty or neglected to participate in the performance of the trustee’s functions.)

30. Vacancy in trusteeship; appointment of successor (88 5807.04(C)
and (D)).

If a vacancy occurs in the trusteeship of a noncharitable trust, UTC § 704(c) provides for
it to be filled first by a successor designated in the instrument, second by unanimous
agreement of the qualified beneficiaries, and third by court order. OTC § 5807.04(C) provides
that a person appointed by someone who is authorized by the instrument to designate a
successor trustee will be second in priority to fill a vacancy in the trusteeship. The same change
also has been made to OTC § 5807.04(D), which addresses filling a vacancy in the trusteeship of
a charitable trust.

UTC 8 704(d) provides that if there is a vacancy in a trusteeship of a charitable trust, one
of the means of filling it is for the charitable organizations expressly designated to receive
distributions under the terms of the trust to select a successor “if the attorney general
concurs.” The requirement that the attorney general concur is consistent with UTC § 110(c),
which provides for the attorney general to have the rights of a qualified beneficiary with
respect to charitable trusts. As discussed in section 7, above, however, UTC § 110(c) has been
deleted from the OTC. Consistent with that deletion, the requirement that the attorney general
concur with the designation of a successor trustee by the charitable organizations expressly
designated to receive distributions under the terms of the trust also has been deleted from the
OTC.

31. Removal of trustee (8§ 5807.06(B)).

Following UTC § 706(b), OTC § 5807.06(B) provides that the court may remove the
trustee if: “(a) the trustee has committed a serious breach of trust; (b) lack of cooperation
among cotrustees substantially impairs the administration of the trust; or (c) because of
unfitness, unwillingness, or persistent failure of the trustee to administer the trust effectively,
the court determines that removal of the trustee best serves the interests of the beneficiaries.”

UTC § 706(b)(4) also provides for removal of the trustee if “there has been a substantial
change of circumstances or removal is requested by all of the qualified beneficiaries, the court
finds that removal of the trustee best serves the interests of all of the beneficiaries and is not
inconsistent with a material purpose of the trust, and a suitable cotrustee or successor trustee
is available.” This UTC ground for removing a trustee, which is inconsistent with existing Ohio

law, has been omitted from the OTC. For a discussion, see Joanne E. Hindel, Trustee Removal:
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From the Common (Law) to the Controversial, 16 Probate Law Journal of Ohio 67
(January/February 2006), which analyzes Ohio case law and concludes that under it “removal of
an inter vivos trustee requires a clear and convincing showing that removal is necessary to
protect trust assets.” Id. at 71.

The removal of trustees of testamentary trusts is addressed by existing Ohio law in RC
§ 2109.24. Under it, the grounds for removal are “habitual drunkenness, neglect of duty,
incompetency, or fraudulent conduct, because the interest of the trust demands it, or for any
other cause authorized by law.” Under current § 2109.24, it is not clear whether it applies to
trustees of inter vivos trusts. To avoid the possibility of a conflict between new § 5807.06 and
§ 2109.24, HB 416 was amended while being considered by the House Civil and Commercial
Law Committee to add an amendment to § 2109.24 to clarify that it does not apply to the
removal of trustees of inter vivos trusts.

32. Replacement of trustee in military service (8 5807.04(C)).

The OTC provides for the repeal of RC § 1339.69. Under it, (i) a trustee in military service
may be replaced, (ii) if the instrument provides for a successor, it controls, and (iii) if not, the
trustee may designate a successor. OTC 8 5807.04(C) addresses filling vacancies in a trusteeship
more broadly; under it, if the instrument does not provide for a successor, the replaced trustee
may not appoint one. Rather, the qualified beneficiaries, acting unanimously, may designate
one, or the court may appoint one.

33. Duty of loyalty (§ 5808.02).

A Voidable transactions (8§ 5808.02(B)(1)). Generally, under UTC § 802(b),
transactions involving trust property that a trustee enters into for its own account, or which are
otherwise affected by a conflict of interest, are voidable by an affected beneficiary. Among the
exceptions to that rule are transactions that were authorized by the terms of the trust. OTC
§ 5808.02(B)(1) makes that exception also applicable to transactions authorized by another
provision of the Revised Code.

B. Transactions between a trustee and a beneficiary that do not concern
trust property (UTC 8 802(d)). UTC § 802(d) provides that: “A transaction between a trustee
and a beneficiary that does not concern trust property but that occurs during the existence of
the trust or while the trustee retains significant influence over the beneficiary and from which
the trustee obtains an advantage is voidable by the beneficiary unless the trustee establishes
that the transaction was fair to the beneficiary.” Because of concerns about the application of
this provision in the context of such situations as the commercial side of a corporate trustee
engaging in home or car loan transactions with a beneficiary, the OTC omits UTC § 802(d).

C. Affiliated funds (8 5808.02(E)). Because the disclosure and compensation
issues arising from trustees investing in affiliated funds are addressed by RC 88 1111.13 and
1339.44, the provisions of UTC § 802(f) on those subjects have been omitted from OTC
§ 5808.02(E).

D. Permitted transactions (§ 5808.02(G)). UTC § 802(h) includes a list of
transactions between a trustee and a beneficiary that are not precluded by the trustee’s duty of
loyalty, “if fair to the beneficiaries.” The provision does not explicitly state whether the listed
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transactions are allowed unless the beneficiaries prove they are unfair, or whether the
transactions are not allowed unless the trustee proves they are fair. OTC § 5808.02(G) places
the burden of proof on beneficiaries: the listed transactions are permitted “unless the
beneficiaries establish that they are unfair.”

The fourth of those permitted transactions allows deposits of trust funds in a regulated
financial-services institution. OTC § 5808.02(G)(4) modifies the language permitting such
deposits so that it applies to deposits in a regulated financial-services institution that is an
affiliate of the trustee, rather than such an institution that is operated by the trustee.

Finally, another change made to § 5808.02(G) from the corresponding UTC provision is
that it provides that the trustee’s duty of loyalty also does not preclude any transaction
authorized by another section of the Revised Code.

34. Costs of administration (8§ 5808.05).

The requirement of UTC § 805 that a trustee incur only reasonable costs has been
qualified in OTC § 5808.05 by the addition of “except as otherwise permitted by law,” because
that language was included in current RC § 1339.57, apparently when Ohio adopted the
Uniform Prudent Investor Act.

35. Liability of trustee when another has a power to direct (§ 5808.08).

The OTC does not include the provisions of UTC § 808(b) on the liability of a trustee who
follows directions it receives from another who has the authority to direct under the terms of
the trust. Rather, OTC 8§ 5808.08(B) cross references the existing Ohio statute on that subject
(former RC § 1339.43, which is moved to § 5815.25 with the enactment of HB 416). (The
provisions of § 5815.25 are not inserted into OTC § 5808.08(B) because they apply to executors
of estates as well as to trustees of trusts.)

A significant difference between UTC 8§ 808(b) and § 5815.25 is that the UTC provision
does not protect a trustee who follows directions if the act the trustee is directed to perform “is
manifestly contrary to the terms of the trust or the trustee knows the attempted exercise
would constitute a serious breach of a fiduciary duty that the person holding the power owes to
the beneficiaries of the trust.” Section 5815.25, like RC § 1339.43, includes no such limitation
on the protection afforded a trustee who follows directions from one with the authority to
direct.

36. Collecting trust property (8 5808.12).

UTC 8§ 812 provides: “A trustee shall take reasonable steps to compel a former trustee or
other person to deliver trust property to the trustee, and to redress a breach of trust known to
the trustee to have been committed by a former trustee.” The Joint Committee decided that
the OTC should not use UTC § 812 to address this subject, but should instead address it with the
provisions of RC 8 1339.42 (which will be moved to § 5815.24 with the enactment of HB 416).
Because RC 8§ 1339.42 applies not just to trusts, but also to estates, guardianships,
conservatorships, and other fiduciary relationships, however, its provisions are not inserted
into the OTC. Rather, 8 5808.12 includes a cross reference to § 5815.24.
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Both UTC § 812 and RC § 1339.42 generally relieve a successor trustee from the duty of
pursuing breach of fiduciary duty claims against a predecessor trustee unless the successor
knows (or, in the case of RC § 1339.42, has “actual knowledge”) of the predecessor’s breach.
UTC 8 812, however, also provides for the general duty of a trustee to take reasonable steps to
collect trust property held by any third person. RC 8 1339.42 does not provide for such a duty
(except, as mentioned, when a successor trustee has actual knowledge of a breach by a prior
trustee). As a result, rather than simply cross referencing to the new version of RC § 1339.42
(8 5815.24), OTC § 5808.12 provides that: “A trustee shall take reasonable steps to collect trust
property held by third persons. The responsibility of a successor trustee with respect to the
administration of the trust by a prior trustee shall be governed by section 5815.24 of the
Revised Code.”

37. Duty of the trustee to inform and report (8§ 5808.13).

A Duty to inform qualified or current beneficiaries. The obligations of the
trustee to inform the beneficiaries about the trust are set forth in UTC § 813 and OTC
§ 5808.13.

(1) Trustee’s duties to inform *qualified beneficiaries” under the UTC. Under
UTC § 103(12) “qualified beneficiaries” are defined, generally, to include current beneficiaries
and certain remainder beneficiaries whose interests are not remote. UTC § 813 provides the
trust’s qualified beneficiaries with both general and specific rights to receive information from
the trustee:

(@) § 813(a) imposes a general obligation on the trustee to keep the
qualified beneficiaries reasonably informed with respect to the administration of the trust;

(b) 8 813(b)(2) requires a newly serving trustee to notify the qualified
beneficiaries of its acceptance of the trust and its name, address, and telephone number,
within 60 days of its acceptance;

(c) 8§ 813(b)(3) provides that within 60 days of a trustee learning of a
new irrevocable trust, or of a revocable trust that has become irrevocable, the trustee must
inform the qualified beneficiaries of the trust’s existence, the settlor’s identity, their rights to
request a copy of the trust instrument, and their rights to receive trustee’s reports;

(d) 8 813(b)(4) requires the trustee to notify the qualified
beneficiaries, in advance, of any changes in the method or rate of the trustee’s compensation;
and

(e) § 813(c) provides that if there is a vacancy in a trusteeship, trust
reports must be sent to the qualified beneficiaries by the former trustee, and that a personal
representative or guardian may send the qualified beneficiaries a report on behalf of a
deceased or incapacitated trustee.

(2) Trustee’s duties to inform *current beneficiaries” under the OTC. OTC
§ 5801.01(F) generally defines “current beneficiaries” as those who are current distributees or
permissible distributees of trust income or principal. Under OTC § 5808.13, the trustee’s duty to
inform in each of the five circumstances listed above is owed only to the trust’s current
beneficiaries. OTC § 5808.13, however, also includes in new division (E) a provision permitting
the trustee to also provide information to other beneficiaries to whom the trustee is not
required to report.
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B. Obligations owed to all beneficiaries. Both the UTC and the OTC require the
trustee to (i) promptly respond to any beneficiary’s request for information related to the
administration of the trust, (ii) furnish any beneficiary who requests it a copy of the trust
instrument, and (iii) send current beneficiaries, and any other beneficiaries who request it, at
least annually and at termination of the trust, reports of assets, liabilities, receipts and
disbursements. With respect to (ii), the OTC includes a provision that is not a part of the UTC: if
the settlor of a revocable trust has restated the terms of the trust, in the absence of litigation
concerning the trust the trust instrument the trustee is required to furnish a copy of to a
beneficiary who requests it is the restated instrument (and all amendments to it).

If there is a vacancy in a trusteeship (and there is not a cotrustee serving), the UTC
provides that a report must be sent to qualified beneficiaries by the former trustee, but it does
not specify the period the report must cover. Section 5808.13(C) provides that such a report is
required from the former trustee for the period during which the former trustee served.

C. Settlor’s right to override the OTC'’s trustee reporting duties. See section
5.C., above.
D. Changes to existing Ohio law. Existing Ohio law addresses the obligation of a

trustee of an inter vivos trust to inform beneficiaries in RC § 1339.69, which is repealed with
enactment of HB 416. There are many differences between RC § 1339.69 and OTC § 5808.13.
For example, under RC 8 1339.69, certain trust beneficiaries are entitled to request, in writing,
and receive information about the trust, but no more often than once every six months. Under
OTC § 5808.13(A), the trustee is obligated to keep the current beneficiaries informed about the
administration of the trust, without first having received a request (written or otherwise) from
a current beneficiary for such information. Further, OTC § 5808.13(A) also obligates the trustee
to respond to any beneficiary’s request for information about the trust without a stated
limitation on how often a beneficiary may make such requests. (The trustee’s duty to respond
under OTC § 5808.13(A), however, is qualified by requiring the trustee to respond “unless
unreasonable under the circumstances.”) In addition to these general duties, under OTC

8 5808.13(B) the trustee also is obligated to meet the specific notice requirements described in
sections 37.A. and B., above. Finally, there is no provision in existing Ohio law for information a
beneficiary is entitled to receive instead being provided to a beneficiary surrogate. See section
5.C., above.

For further discussion of the OTC’s provisions on the trustee’s duty to inform and report
to beneficiaries, see Michael A. Ogline, Notice Provisions of the Ohio Uniform Trust Code, 15
Probate Law Journal of Ohio 119 (May/June 2005).

38. Discretionary powers of trustee (8§ 5808.14(A)).

UTC § 814(a) provides: “Notwithstanding the breadth of discretion granted to a trustee
in the terms of the trust, including the use of such terms as “absolute”, “sole”, or
“uncontrolled”, the trustee shall exercise a discretionary power in good faith and in accordance
with the terms and purposes of the trust and the interests of the beneficiaries.”

The OTC makes several changes to the UTC provision. Most notably, the OTC
distinguishes between wholly discretionary trusts and other discretionary trusts. For the
former, the trustee’s exercise of its discretion is not subject to a reasonableness standard. For
the latter, it is. Section 5808.14(A) provides:
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The judicial standard of review for discretionary trusts is that the trustee shall
exercise a discretionary power reasonably, in good faith, and in accordance with
the terms and purposes of the trust and the interests of the beneficiaries,
except that a reasonableness standard shall not be applied to the exercise of
discretion by the trustee of a wholly discretionary trust. The greater the grant of
discretion by the settlor to the trustee, the broader the range of permissible
conduct by the trustee in exercising it.

39. Taxsensitive discretionary powers of trustee (88 5808.14(B), (C),
and (D)).

HB 416 provides for the repeal of RC §8 1340.21 through 1340.23, and addresses tax
sensitive discretionary powers of the trustee in OTC 88 5808.14(B), (C), and (D). The objectives
of the statutes are similar, but the provisions for accomplishing those objectives differ in many
respects. The following summarizes the principal differences.

A Basic rule: limitation of beneficiary-trustee’s discretionary power. To
avoid a deceased trustee-beneficiary from having a general power of appointment over assets
in the trust, the basic rule of each statute is that unless the trust instrument expressly provides
otherwise, the power of a trustee-beneficiary to make discretionary distributions to him or
herself is automatically limited by an ascertainable standard. In that regard, Internal Revenue
Code § 2041(b)(1)(A) provides that “a power to consume ... property for the benefit of the
decedent which is limited by an ascertainable standard relating to the health, education,
support, or maintenance of the decedent shall not be deemed a general power of
appointment.” Consistent with that provision of the Internal Revenue Code, § 5808.14(B)(1)
limits the trustee-beneficiary’s discretion to an “ascertainable standard,” and § 5801.01(B)
defines an “ascertainable standard” as one relating to health, education, maintenance, or
support (HEMS). By contrast, RC § 1340.22(B)(1) limits the trustee-beneficiary’s discretion to an
ascertainable standard, but does not define the standard as one related to HEMS. Subdivision
(B)(2) of 8 1340.22 defines certain commonly used terms as being related to HEMS, but if, for
example, the trustee-beneficiary is simply given the discretionary power to make distributions
to himself, without any standard, (B)(1) would only cause the discretion to be limited by an
undefined ascertainable standard that arguably would not necessarily be one related to HEMS.

B. Trustee’s discretion to distribute to satisfy trustee’s legal obligations
other than for support. Also to avoid a general power of appointment problem, both statutes
provide that a trustee’s discretion cannot be exercised so as to satisfy the trustee’s legal
obligation of support of another person. In that regard, RC § 1340.22(A)(2) is not limited to
support (as is OTC § 5808.14(B)(2)), but also applies to the trustee’s discretion to make
distributions to satisfy the trustee’s legal obligations for “other purposes.”

C. Exception for purely discretionary trusts. RC 8 1340.22 includes an exception
to the basic rules of the section. Division (E)(1) of 8§ 1340.22 provides that the section does not
apply to:

Any purely discretionary power to distribute either principal or income
to or for the benefit of a beneficiary, other than a beneficiary who is
also a fiduciary, that is exercisable in a fiduciary capacity in the sole and
absolute discretion of the fiduciary and without any other direction or
limitation as to its exercise or use set forth in the governing instrument.

OTC 88 5808.14(B)—(D) do not include a similar exception.
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D. Reciprocal trust limitation. RC 88 1340.22(A)(3) and (B)(1) apply the
ascertainable standard limitation if the fiduciary is a beneficiary of a reciprocal trust over which
the beneficiary of the first trust (as fiduciary of the second trust) can make similar discretionary
distributions to the fiduciary of the first trust. Thus, if A is the fiduciary of Trust #1 with the
discretionary power to make distributions for B, and B is the fiduciary of Trust #2 with the
discretionary power to make distributions for A, the ascertainable standard limitation would
apply to each of their discretionary powers. There is no similar provision in OTC 8§ 5808.14(B) -

(D).

E. Limitation if beneficiary can remove and replace the trustee. Under RC
8§ 1340.22(A)(4), if the beneficiary can remove and replace the fiduciary with the beneficiary or
with another person who is related or subordinate to the beneficiary, and if the beneficiary has
exercised both of those rights, then the successor fiduciary’s power to exercise its discretion is
subject to the section’s ascertainable standard limitation. There is no similar provision in OTC
88 5808.14(B) - (D).

F. Power of appointment or withdrawal exercisable in a non-fiduciary
capacity. Under RC 8§ 1340.22(E)(2), the section’s limitation is not applicable to a power of
appointment or withdrawal held by a beneficiary that is exercisable in an individual, rather than
a fiduciary, capacity. While OTC 88 5808.14(B) — (D) do not include a similar exception, their
provisions are applicable only to the power of a trustee to make discretionary distributions.
Thus, the OTC provisions should not apply to non-fiduciary powers of appointment or
withdrawal, in which case this difference between the statutes is not consequential.

G. Surviving spouse as trustee of a marital deduction trust. Both RC § 1340.22
and OTC § 5808.14 provide that their ascertainable standard limitation on a trustee-
beneficiary’s discretionary powers generally does not apply to marital deduction trusts
(because the assets of such trusts will be includible in the surviving spouses’ gross estates
anyway). Each statute includes an exception to the exception, but the exceptions to the
exception are not the same. Under RC 8 1340.22(E)(4), the ascertainable standard limitation is
applicable (i.e., the exception to the general rule is not applicable) to marital deduction trusts
for which reverse QTIP elections have been made. By contrast, under OTC § 5808.14(D)(1), the
ascertainable standard limitation is applicable to all QTIP trusts, not just those as to which
reverse QTIP elections have been made. The rationale for the OTC rule, as explained in the
comment to UTC § 814 is:

QTIP marital trusts are subject to this section, however. QTIP trusts qualify for
the marital deduction only if so elected on the federal estate tax return.
Excluding a QTIP for which an election has been made from the operation of this
section would allow the terms of the trust to be modified after the settlor’s
death. By not making the QTIP election, an otherwise unascertainable standard
would be limited. By making the QTIP election, the trustee’s discretion would
not be curtailed. This ability to modify a trust depending on elections made on
the federal estate tax return could itself constitute a taxable power of
appointment resulting in inclusion of the trust in the surviving spouse’s gross
estate.

H. Internal Revenue Code § 2503 minors trusts. OTC § 5808.14(D)(3) also
includes an exception for IRC § 2503(c) trusts. There is no similar exception in RC § 1340.22. The
UTC comment’s explanation for the exception is:
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The exclusion of the Section 2503(c) minors trust is necessary to avoid loss of
gift tax benefits. While preventing a trustee from distributing trust funds in
discharge of a legal obligation of support would keep the trust out of the
trustee’s gross estate, such a restriction might result in loss of the gift tax annual
exclusion for contributions to the trust, even if the trustee were otherwise
granted unlimited discretion. See Rev. Rul. 69-345, 1969-1 C.B. 226.

Finally, to eliminate or minimize potential estate tax problems with existing trusts, HB
416 follows a similar approach to that taken when RC § 1340.22 was enacted: it includes in
section 4 a statement of legislative intent, which will not be codified, that 8§ 5808.14(B), (C),
and (D) are a codification of fiduciary and trust law principles that previously were codified in
RC § 1340.22.

40. Trustee’s powers (88 5808.15 and 16).

Ohio is one of the few states that do not have a statutory list of trustee’s powers. The
OTC includes a list of general powers in § 5808.15 and a list of specific powers in § 5808.16.

41. Power of trustee to pledge trust property to guarantee loans
(85808.16(9)).

UTC § 816(19) authorizes the trustee to pledge trust property to guarantee third party
loans to a beneficiary. OTC § 5808.16(S) omits that power, and substitutes for it the power to
pledge property of a revocable trust to guarantee third party loans to the settlor or to others,
as directed by the settlor.

42. Distributions to or for an incapacitated beneficiary (8 5808.16(U)).

Because Ohio has not enacted the Uniform Custodial Trust Act, the UTC’s authorization
to distribute to the custodial trustee of an incapacitated beneficiary has been omitted from
§ 5808.16(V).

43. Non-pro-rata distributions (8§ 5808.16(V)).

To provide needed flexibility and lessen the risk that a non-pro-rata distribution will be
treated as a taxable sale, § 5808.16(V) authorizes the trustee, on the distribution of trust
property or the division or termination of a trust, to make non-pro-rata distributions and
allocate particular assets in proportionate or disproportionate shares.

44. Uniform Prudent Investor Act (Chapter 5809).

Article 9 of the UTC was reserved for an enacting jurisdiction’s version of the Uniform
Prudent Investor Act. HB 416 moves Ohio’s version of the Act (RC 88 1339.52 — 1339.61) to
Chapter 5809 of the OTC. Several provisions of the Uniform Prudent Investor Act, however,
already are included in other sections of the OTC. Those provisions are not duplicated in
Chapter 5809. Thus, RC § 1339.53(C) (addressing trustees who have special skills or expertise)
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has been omitted from Chapter 5809 because it is OTC § 5808.06; RC § 1339.55 (on the duties
of loyalty and impartiality) has been omitted because they are addressed in OTC §8 5808.02(A)
and 5808.03; RC § 1339.57 (on investment costs) has been omitted because it is OTC § 5808.05;
and part of RC § 1339.59(A) (on delegation) has been omitted because it is included in OTC

§ 5808.07(B).

RC § 1339.61 includes application, construction, and effective date provisions of the
Ohio Uniform Prudent Investor Act. Generally, those provisions have been moved to OTC
§ 5809.08. Because, as discussed above, several provisions of the existing Ohio Uniform
Prudent Investor Act are found in other sections of the OTC and are not duplicated in Chapter
5809, the provisions of OTC § 5809.08 refer not to Chapter 5809, but to the “Ohio Uniform
Prudent Investor Act,” which is defined in OTC § 5809.01(A)(1) to include not only Chapter
5809, but also those other provisions of the OTC (8§ 5808.02(A), 5808.03, 5808.05, 5808.06 and
5808.07(B)).

45. Trustee’s profit from administration in the absence of a breach
(85810.03).

Under UTC § 1003(a), a trustee is accountable to affected beneficiaries for any profit
made from the administration of the trust, even in the absence of a breach of trust. OTC
8 5810.03(A) reverses that rule: “Absent a breach of trust, a trustee is not accountable to a
beneficiary for any profit made by the trustee arising from the administration of the trust.” (The
comment to UTC § 1003(a) explains the provision as follows: “The principle on which a trustee’s
duty of loyalty is premised is that a trustee should not be allowed to use the trust as a means
for personal profit other than for routine compensation earned. While most instances of
personal profit involve situations where the trustee has breached the duty of loyalty, not all
cases of personal profit involve a breach of trust. Subsection (a), which holds a trustee
accountable for any profit made, even absent a breach of trust, is based on Restatement
(Second) of Trusts Section 203 (1959). A typical example of a profit is receipt by the trustee of a
commission or bonus from a third party for actions relating to the trust’s administration. See
Restatement (Second) of Trusts Section 203 cmt. a (1959).”)

46. Attorney’s fees and costs (§ 5810.04).

For a discussion of a change made to UTC § 1004 in OTC § 5810.04, see section 25.A.(1),
above.

47. Limitation of action against trustee (8 5810.05).

UTC § 1005(a) provides for a one year statute of limitation on a beneficiary’s breach of
fiduciary duty action against a trustee. OTC § 5810.05(A) changes the limitations period to two
years. As discussed in section 5.C., above, if a beneficiary surrogate has been designated to
receive notices and reports on behalf of a beneficiary, OTC § 5810.05(A) has been modified to
provide that the statute of limitations will run from the date the beneficiary surrogate was sent
the information.
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UTC 8§ 1005(b) provides, in part, that a trustee’s report constitutes adequate notice to
start the limitations period if it provides sufficient information so that the beneficiary or
representative “knows of the potential claim or should have inquired into its existence.” OTC
§ 5810.05(B) changes the quoted language to “knows of the potential claim or should know of
the existence of the potential claim.”

UTC 8§ 1005(c) provides that if an adequate notice is not given to start the limitations
period, the beneficiary may commence a proceeding within five years of the first of three
events to occur: (i) the removal, resignation, or death of the trustee; (ii) the termination of the
beneficiary’s interest in the trust; or (iii) the termination of the trust. The OTC makes two
changes in § 5810.05(C). First, the five year period is changed to four. Second, added to the list
of events that will trigger the running of the limitations period is “(iv) the time at which the
beneficiary knew or should have known of the breach of trust.”

48. Exculpation of trustee (§ 5810.08).

Both the UTC (8 1008(a)) and the OTC (§ 5810.08) prohibit an exculpation clause from
protecting a trustee from liability for a breach made in bad faith or with reckless indifference to
the purposes of the trust or the interests of the beneficiaries, or if the clause was inserted in
the trust as the result of an abuse by the trustee of a fiduciary or confidential relationship to
the settlor.

Under UTC § 1008(b), if an exculpatory clause was drafted or caused to be drafted by
the trustee, it is invalid unless the trustee proves that it is fair under the circumstances and that
its existence and contents were adequately communicated to the settlor. This provision is
omitted from OTC § 5810.08.

49. Limitation on personal liability of trustee (§ 5810.10).
A Changes in existing Ohio law.

(1) Contract liability. Both the UTC (8 1010(a)) and the Revised Code
(8 1339.65(A)(2)) protect the trustee from personal liability for contracts properly entered into
by the trustee that disclose the trustee’s fiduciary capacity. As discussed in B., below, two
minor changes have been made to OTC § 5810.10(A) from UTC § 1010(a) so that the OTC
provision will conform to RC 8 1339.65(A)(2); as modified, it will not change existing Ohio law.

(2) Tort liability. The OTC may change Ohio law with respect to the personal
liability of a trustee for torts committed during the administration of the trust and obligations
arising from the ownership or control of trust property. Under OTC § 5810.10(B), the trustee
will have no personal liability for torts committed during the administration of the trust, or
from obligations arising from the ownership or control of trust property, including violation of
environmental law, unless the trustee “is personally at fault.” Apparently, there is no similar
statutory protection in Ohio.

(3) Trustee serving as general partner. The OTC also will change Ohio law
with respect to the personal liability of a trustee if the trust holds a general partnership interest
in a general or limited partnership. Generally, OTC § 5810.11 and RC § 1339.65(B) each protect
a trustee from personal liability for contracts entered into or torts committed by a general or
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limited partnership of which the trustee was a general partner. (The UTC comment, in fact,
states that UTC § 1011 is modeled after RC § 1339.65.) Among the differences between the two
statutes is that the protection is lost under RC § 1339.65(B)(2) if the trustee’s spouse or any of
his lineal descendants (as well as the trustee in a capacity other than trustee) holds any interest
in the partnership. By contrast, OTC § 5810.11(C) also precludes protection if an interest in the
partnership is held by one or more of the trustee’s siblings or parents, or by a spouse of any of
the trustee’s descendants, siblings, or parents. Thus, enactment of the OTC will eliminate the
protection of a trustee who serves as a general partner when one or more of these additional
persons related to the trustee own an interest in the partnership.

Another difference is that RC § 1339.65(B) apparently does not provide protection to
the trustee of an irrevocable inter vivos trust, as RC 8 1339.65(B)(2) applies to “an executor,
administrator, or trustee who acquires, in his fiduciary capacity, a general partnership interest
upon the death of a general partner of a partnership, or a trustee of a revocable trust who, in
his fiduciary capacity, is a general partner of a partnership .. .” OTC § 5810.11, which includes
no similar limitation, will thus extend the protection afforded trustees who hold general
partnership interests to irrevocable inter vivos trusts.

Because RC § 1339.65 applies to estates, guardianships, and other fiduciary
relationships, HB 416 does not provide for its repeal. RC § 1339.65, however, also applies to
both testamentary and inter vivos trusts. Since the contract and general partner liability issues
with respect to trusts will be covered by OTC §8 5810.10 and 5810.11, if the OTC is enacted RC
8§ 1339.65 will be amended to exclude trusts from its coverage. Note that this approach will
result in different statutory protections for trustees than for executors and other fiduciaries
with respect to contracts entered into in a fiduciary capacity and partnerships of which the
fiduciary is a general partner.

B. Changes to the UTC in the OTC. UTC 8§ 1010(a) and RC § 1339.65(A)(2) protect
the trustee from personal liability for contracts properly entered into by the trustee that
disclose the trustee’s fiduciary capacity. Consistent with RC § 1339.65(A)(2), OTC § 5810.10(A)
makes two changes to the UTC provision. First, the trustee’s protection under the statute is
limited to contracts entered into on or after March 22, 1984. Second, the following sentence
has been added to address what constitutes disclosure of the trustee’s fiduciary capacity: “The
words ‘trustee,’ ‘as trustee,’ ‘fiduciary,’ or ‘as fiduciary,” or other words that indicate one’s
trustee capacity, following the name or signature of a trustee are sufficient disclosure for
purposes of this division.”

50. Liability of trustee holding a general partnership interest
(8§5810.11).

Generally, UTC 8 1011(a) protects a trustee who holds a general partnership interest
from personal liability on a contract entered into by the partnership if the trust’s ownership of
the general partnership interest in a fiduciary capacity is disclosed “in the contract or in a
statement previously filed pursuant to the [Uniform Partnership Act or Uniform Limited
Partnership Act].” OTC § 5810.11(A) omits the quoted language and substitutes for it the more
detailed provisions on disclosure of the trustee’s ownership of the general partnership interest
in a fiduciary capacity from RC § 1339.65(B)(2).
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51. Effect of other states’ application and construction of the UTC
(85811.01).

UTC § 1101 provides that: “In applying and construing this Uniform Act, consideration
must be given to the need to promote uniformity of the law with respect to its subject matter
among States enacting it (emphasis added).” OTC § 5811.01 changes “must” to “may.”

52. Repeals; amendment of RC § 2305.22.

HB 416 includes: (i) the sections of the Revised Code that will be repealed because their
subjects are covered by provisions of the OTC (section 2 of HB 416) and (ii) the remaining
sections of Chapters 1339 and 1340 that will be repealed and reenacted without change in new
title 58 (section 1 of HB 416). As a result, the repealer section of the UTC, § 1105, has been
omitted from the OTC.

Finally, because the limitations period for actions against a trustee is covered by OTC
8 5810.05, HB 416 provides for RC § 2305.22 to be amended, as follows: “Sections 2305.03 to
2305.21, 1302.98, and 1304.35 of the Revised Code, respecting lapse of time as a bar to suit, do
not apply in the case of a continuing and subsisting trust, nor to an action by a vendee of real
property, in possession thereof, to obtain a conveyance of it the real property.”

Respectfully submitted,

Alan Newman, Reporter for the Committee
The University of Akron School of Law
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Appendix A
Definition of Wholly Discretionary Trust
OTC §5801.01(Y)

A “wholly discretionary trust” is defined in § 5801.01(Y):
(1) Wholly discretionary trust means a trust to which all of the following apply:
(@) The trust is irrevocable.

(b) Distributions of income or principal from the trust may or shall be made to or
for the benefit of the beneficiary only at the trustee’s discretion.

(c) The beneficiary does not have a power of withdrawal from the trust.

(d) The terms of the trust use “sole,” “absolute,” “uncontrolled,” or language of
similar import to describe the trustee’s discretion to make distributions to or for the
benefit of the beneficiary.

(e) The terms of the trust do not provide any standards to guide the trustee in
exercising its discretion to make distributions to or for the benefit of the beneficiary.

(f) The beneficiary is not the settlor, the trustee, or a cotrustee.

(g9) The beneficiary does not have the power to become the trustee or a
cotrustee.

(2) A trust may be a wholly discretionary trust with respect to one or more but less than
all beneficiaries.

(3) If a beneficiary has a power of withdrawal, the trust may be a wholly discretionary
trust with respect to that beneficiary during any period in which the beneficiary may not
exercise the power. During a period in which the beneficiary may exercise the power, both of
the following apply:

(a) The portion of the trust the beneficiary may withdraw may not be a wholly
discretionary trust with respect to that beneficiary;

(b) The portion of the trust that the beneficiary may not withdraw may be a
wholly discretionary trust with respect to that beneficiary.

(4) If the beneficiary and one or more others have made contributions to the trust, the
portion of the trust attributable to the beneficiary’s contributions may not be a wholly
discretionary trust with respect to that beneficiary, but the portion of the trust attributable to
the contributions of others may be a wholly discretionary trust with respect to that beneficiary.
If a beneficiary has a power of withdrawal, then upon the lapse, release, or waiver of the
power, the beneficiary is treated as having made contributions to the trust only to the extent
the value of the property affected by the lapse, release, or waiver exceeds the greatest of the
following amounts:

(a) The amount specified in section 2041(b)(2) or 2514(e) of the Internal
Revenue Code;

(b) If the donor of the property subject to the beneficiary’s power of withdrawal
is not married at the time of the transfer of the property to the trust, the amount
specified in section 2503(b) of the Internal Revenue Code;
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(c) If the donor of the property subject to the beneficiary’s power of withdrawal
is married at the time of the transfer of the property to the trust, twice the amount
specified in section 2503(b) of the Internal Revenue Code.

(5) Notwithstanding divisions (Y)(1)(f) and (g) of this section, a trust may be a wholly
discretionary trust if the beneficiary is, or has the power to become, a trustee only with respect
to the management or the investment of the trust assets, and not with respect to making
discretionary distribution decisions. With respect to a trust established for the benefit of an
individual who is blind or disabled as defined in 42 U.S.C. 1382c¢(a)(2) or (3), as amended, a
wholly discretionary trust may include either or both of the following:

(a) Precatory language regarding its intended purpose of providing supplemental
goods and services to or for the benefit of the beneficiary, and not to supplant benefits
from public assistance programs;

(b) A prohibition against providing food, clothing, and shelter to the beneficiary.
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The new Ohio Trust Code (the “OTC” or the “Code™),
which was enacted in mid-2006, took effect on January
1, 2007. It was the product of several years of study and
work by a joint committee of representatives of the OS-
BA’s Estate Planning, Trust, and Probate Law Section and
the Ohio Bankers League Legal, Regulatory and Legisla-
tive Committee (the “Joint Committee™). Since the OTC’s
enactment, the Joint Committee’s co-chairs, Bob Brucken
and Joanne Hindel, and I have received many proposals
for its amendment. Some of the proposals were technical
in nature while others were substantive.

In the spring of 2007, 1 prepared a report listing the
proposals, with a short discussion of each of them,
which was circulated among the Joint Committee and
the Executive Committee of the Ohio Probate Judges
Association. In May, Mr. Brucken, Ms. Hindel, and I
met to review the report. As co-chairs of the Joint Com-
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mittee, Mr. Brucken and Ms. Hindel made recommenda-
tions with respect to each proposal. The report was then
revised to include the recommendations, posted on the
OSBA’s website, and circulated to the Joint Committee,
the Executive Committee of the Ohio Probate Judges
Association, and those who had submitted the amend-
ment proposals. A conference call among members of
those three groups who chose to participate was held in
June to discuss the report and recommendations. The
participants in that call agreed with many of the recom-
mendations, but decided to change others.

After the June conference call, I revised the report to
reflect the decisions made by the participants in the call.
The revised report also was posted on the OSBA’s web-
site and circulated among the same three groups. The
next step was to draft language to make the agreed upon
amendments. That process has been completed and, as
of this writing, statutory text to effect the amendment
has been delivered to the OSBA’s and OBL’s lobbyists
for them to begin the process of having a bill to enact
the amendment introduced in the General Assembly.
This article summarizes the proposals that are included
in the amendment and briefly discusses two that are be-
ing handled separately by committees of the Estate Plan-
ning, Trust, and Probate Law Scction.

Information and Reporting Provisions

Several of the amendment proposals related to the
OTC’s provisions requiring trustees to inform and report
to beneficiaries. New §5808.13 of the Revised Code sets
forth those duties, while §§5801.04(B)(8) and (9) make
certain of them mandatory and thus not waivable by the
settlor in the terms of the trust. The Code’s information
and reporting provisions (as well as most of its other
provisions) are applicable to existing as well as newly
created trusts.

As discussed below (see paragraphs 20, 23, and 24),
several proposals for amending the OTC’s information
and reporting provisions are included in the proposed
amendment. Two other proposals will be taken up by a
new committee of the OSBA’s Estate Planning, Trust,
and Probate Law Section. First, it was proposed that the
OTC’s information and reporting provisions apply only
to trusts created after the amendment’s effective date.
Under this proposal, the trustee’s duty to inform and re-
port to beneficiaries of trusts created earlier would con-
tinue to be governed by pre-OTC law. Second, it was
proposed that the settlor be allowed to waive all duties
of the trustee to inform and report to beneficiaries. Be-
cause of the controversial nature of these proposals, the
participants in the June conference call decided that they

should be considered separately from the more straight-
forward proposals that will be included in the proposed
amendment.

Ability of an Agent under a Power of
Attorney to Create a Trust

The OTC’s provision describing the methods for cre-
ating a trust (§5804.01) does not provide that an autho-
rized agent of the settlor acting under a power of attorney
may create a trust for the settlor. In addition, §5804.02,
which sets forth the requirements for the creation of a
trust, requires that the settlor have capacity. Further, the
OTC’s provision addressing the ability of a duly autho-
rized agent for the settlor of a revocable trust to exer-
cise the settlor’s powers refers to the settlor’s powers
“with respect to revocation, amendment, or distribution
of trust property,” but it does not address the creation
of a revocable trust by an agent. While these provisions
raise doubts as to whether an authorized agent can cre-
ate a trust for a principal, the statutory form of power
of attorney in §1337.18(A) states that “Unless expressly
authorized in the power of attorney, a power of attorney
does not grant authority to an agent to...create. .. a trust,”
thus implying that if expressly authorized to do so, an
agent can create a trust for the settlor. The participants in
the June conference call discussed this subject at length;
noted that the ability to create a trust includes the abil-
ity to direct the disposition of trust property and raises
potential conflict of interest issues (as, however, does
the ability to amend a revocable trust, which, as stated,
is allowed by the Code); also noted that a committee
of the OSBA’s Estate Planning, Trust, and Probate Law
Section is studying Ohio’s power of attorney statute; and
concluded that this subject would be best addressed by
that committee separately from the proposed amend-
ment.

The remainder of this article discusses the changes
included in the proposed amendment. Generally, the
Joint Committee decided to include in the amendment
straightforward changes as to which there was a broad
consensus. The discussion below addresses the propos-
als included in the amendment in the order of the sec-
tions of the Revised Code that are affected.

1. §8§2109.022 and 5815.25 (power to direct)

Prior to enactment of the OTC, the Revised Code ad-
dressed the subject of a fiduciary not being liable when
others had a power to direct in two statutes, §§2109.022
and 1339.43. The two statutes were identical, except that
§2109.022 defined fiduciary, in part, to mean “a trustee
under any testamentary or other trust,” while §1339.43
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defined the term, in part, to mean, “a trustee under any
testamentary, inter vivos, or other trust.” With the en-
actment of the OTC, §1339.43 was moved and renum-
bered to §5815.25, while §2109.022 was not changed.
Because §2109.022 is duplicative of §5815.25, the pro-
posed amendment repeals it.

2. §5801.01(Y) (definition of “wholly
discretionary trust”)

Section 5801.01(Y) includes a lengthy definition of a
“wholly discretionary trust.” Under division (Y )5), the
terms of a WDT that is a supplemental needs trust may
include “a prohibition against providing food, clothing,
and shelter to the beneficiary.” Rick Davis, a member of
the Joint Committee, reported that from the perspective
of supplemental needs trust (““SNT””) planning, “cloth-
ing”” need not be included in such a prohibition to avoid
adverse SN'T consequences. As a result, the proposed
amendment deletes “clothing™ from §5801.01(Y)(5).

3. §5801.02 (scope of OTC)

Generally, §5801.02 provides, in part, that the OTC
applies to inter vivos express trusts and to testamentary
trusts to the extent provided by §2109.69.1 In describing
the inter vivos express trusts to which the OTC applies,
§5801.02 provides that both ““charitable and nonchari-
table” inter vivos express trusts are subject to the OTC.
In describing the testamentary trusts to which the OTC
applies, however, language specifically referencing both
charitable and noncharitable trusts is not included. To
make the statute internally consistent and avoid any
question as to whether both charitable and noncharitable
testamentary trusts are subject to the OTC, the proposed
amendment inserts ““charitable and noncharitable™ in the
provision of §5801.02 stating that the OTC applies to
testamentary trusts.

4. §5801.06 (governing law)

The OTC’s governing law provision, §5801.06, ad-
dresses what law applies to determine “the meaning and
effect of the terms™ of the trust. It does not, however,
expressly address what law governs the administration
of the trust. Under the proposed amendment, §5801.06
will consist of two divisions. Division (A) will include
the section’s current language addressing the law that
will govern the meaning and effect of the trust’s terms.
Division (B) will address what law governs trust admin-
istration:

(B) The administration of a trust is governed
by the law designated in the terms of the trust to

govern trust administration. In the absence of a
designation in the terms of the trust (i) the law
of the trust’s principal place of administration
governs the administration of the trust and (ii)
if the trust’s principal place of administration is
transferred to another jurisdiction under section
5801.07 of the Revised Code, the law of the new
principal place of administration of the trust
thereafter governs administration of the trust.”

5. §85801.10, 5804.14, 5805.01(C), and

5805.03 (replacing “trust instrument”
with “termns of the trust”)

The OTC generally uses “terms of the trust” to de-
scribe the provisions that govern the trust. “Terms of the
trust™ is a defined term that is not limited to the trust
instrument, but also includes manifestations of the set-
tlor’s intent “as may be established by other evidence
that would be admissible in a judicial proceeding.”®
In some of the OTC’s provisions that depart from the
UTC’s, the OTC uses the more limited “trust instrument™
language. While in some instances that is appropriate,*
the OTC uses “trust instrument” a number of times in
(1) the private scttlement agreement statute (§5801.10),
(i1) the small trust termination statute (§5804.14), (iii)
the spendthrift provision statute (§5805.01(C)), and (iv)
the wholly discretionary trust statute (§5805.03), when
“terms of the trust™ is more appropriate. The proposed
amendment changes those references to the “trust instru-
ment” to the “terms of the trust.”

6. §5801.10 (effect of a term or condition
iz a PSA that a court could not properly

approve)

Section 5801.10(C) includes, in part, the following
provision:

(C) ... [A private settlement] agreement is valid
only to the extent that it does not effect a termi-
nation of the trust before the date specified for
the trust’s termination in the trust instrument,
does not change the interests of the beneficiaries
in the trust except as necessary to effect a modi-
fication described in division (C)(3) or (6) of
this section, and includes terms and conditions
that could be properly approved by the court un-
der Chapters 5801. to 5811. of the Revised Code
or other applicable law.

Because that language could result in an entire PSAbeing
invalid if it includes one or more improper terms or condi-
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tions, the proposed amendment inserts the following lan-
guage in §3801.10(C): “The invalidity of any provisions
of an agreement under this division (C) does not affect the
validity of other provisions of the agreement.”

7. $5801.10(E) (PSAs; binding effect)

Under §5801.10(B), creditors are necessary parties to
a PSA (if their interests will be affected by the agree-
ment). Such creditors are not referenced in §5801.10(F),
however, which provides that PSAs (that comply with
the limitations on their use) are ““final and binding on the
trustee, the settlor if living, all beneficiaries, and their
heirs, successors, and assigns.” The proposed amend-
ment adds to that list “creditors who are parties to the
agreement.”

8. $§5801.11 (guardian of person or estate)

A number of provisions of the OTC reference a
guardian of the person or estate. For example, under
§5803.03(A) and (B), a guardian of the person or estate
may represent and bind the ward or the estate the guard-
1an 1s responsible for. The OTC does not provide that
such a guardian must act in accordance with Chapter
2111 of the Revised Code, if the guardian was appointed
by an Ohio court, or by other applicable law, if the guard-
1an was appointed elsewhere. The proposed bill does so
by adding new §5801.11 to the Revised Code:

5801.11 Guardian of the Estate or Person. A
guardian of the estate or person, in acting under
Chapters 5801. to 5811. of the Revised Code,
shall comply with the guardian’s duties under
Chapter 2111. of the Revised Code or other ap-
plicable law.

9. §5803.02 (representation by holder of
a presently exercisable general power of
appointment)

Section 5803.02 provides that in the absence of a con-
flict of interest, the holder of a general testamentary pow-
er of appointment may represent and bind persons whose
interests are subject to the power. Thus, notices that oth-
erwise would have to be given to a person whose interest
is subject to the power may instead be given to the power-
holder, and a consent needed from a person whose inter-
est is subject to the power may instead be obtamed from
the powerholder. Section 5803.02 applics only to holders
of general testamentary powers; it does not apply to the
holder of a presently exercisable general power.

Under §5806.03(B), however, the holder of a pow-
er of withdrawal (which is defined in §5801.01(0) as

a presently exercisable general power) is treated as the
settlor of a revocable trust. Therefore, during the period
a presently exercisable general power is exercisable, no
one else would need to be given notices or would need
to give their consent, because the holder of the presently
exercisable general power would have complete control
over the trust under §5806.03(A).

Because this likely is not well known or self evident,
the proposed amendment will add the following sentence
to §5803.02: “The rights of the holder of a presently ex-
ercisable general power of appointment are addressed in
section 5806.03 of the Revised Code.”

10. §5803.03(F) (representation of minors
by ancestors other than parents)

Section 5803.03(F) allows a parent (but no other rela-
tive) to represent the parent’s minor or unborn children,
if neither a guardian for the child’s estate or person has
been appointed (and there is not a conflict of interest be-
tween the parent and the child). While the Joint Commit-
tee decided not to propose amending the OTC to allow a
grandparent or other relative to represent a minor or un-
born child under §5803.03(F), the proposed amendment
includes a reference in §3803.03(F) that another relative
may be able to represent a minor or unborn child under
§5803.04. Under §5803.04, a beneficiary who is a minor,
an incapacitated individual, an unborn mdividual, or a
person whose identity or location is unknown and not
reasonably ascertainable, may be represented by another
beneficiary who has a substantially identical interest in
the trust (to the extent there is not a conflict of interest
between the representative and the person represented).

11. §5804.02(C) (trust creation)

Section 5804.02(C) provides, in part, that “Ta] pow-
er in a trustee to sclect a beneficiary from an indefinite
class is valid.” To provide greater flexibility, the pro-
posed amendment will allow such a power to be given
to ““a trustee or other person.”

12, §5804.02(D) (trust creation)

Section 5804.02(D) refers to the execution of a trust.
The proposed amendment will change it to refer to the
execution of a trust instrument.

13. §5804.02(E) (trust creation)

Section 5804.02(E) addresses a circumstance in which
“one or more other persons hold” an interest in the trust.
The proposed amendment changes that language to “one
or more other persons hold or holds™ the trust interest.
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14. §5804.11(4) (modification or termination
by settlor and all beneficiaries)

Section 5804.11(A) provides, in part: “If upon peti-
tion the court finds that the settlor and all beneficiaries
consent to the modification or termination of a nonchari-
table irrevocable trust, the court skall enter an order
approving the modification or termination even if the
modification or termination is inconsistent with a mate-
rial purpose of the trust” (emphasis added).

As originally promulgated, UTC §411(a) provided:
“A noncharitable irrevocable trust may be modified or
terminated upon consent of the settlor and all beneficia-
rics, even if the modification or termination is inconsis-
tent with a material purpose of the trust.” In 2004, at
the recommendation of the Estate and Gift Tax Com-
mittee of the American College of Trust and Estate
Counsel (“ACTEC”), UTC §411(a) was amended. The
amendment was made in response to concerns that in its
original form, §411(a) might cause assets in wrevocable
trusts created in states which previously required that a
court approve a settlor/beneficiary termination or modi-
fication to be included in settlors” gross estates for estate
tax purposes. Section 53804.11(A), quoted above, tracks
the language of the UTC amendment.

In its current form, §5804.11(A) mandates that the
court approve a modification or termination consented
to by the settlor and all of the beneficiaries. If a peti-
tion were presented to the court for such a modification
or termination, the court’s role would be to determine
that the settlor and all beneficiaries had, in fact, consent-
ed. Thus, if any beneficiaries’ consents were provided
by representatives, the court would need to determine
whether the representatives’ consents were effective (for
example, whether there was a conflict of interest be-
tween the representative and the person represented).

The proposed amendment inserts in §5804.11(A) a
specific reference to the requirement that, before a court
approve a modification or termination by the settlor and
all beneficiaries, it first determine that any consents giv-
en on behalf of beneficiaries by their representatives are
valid under the OTC’s representation provisions.

In accordance with an alternative suggestion of the
ACTEC Estate and Gift Tax Committee in response to
the concern described above, §5804.11(A) also provides
that it is applicable only to post-2006 trusts. However,
because of the ability of the settlor and all beneficiaries
to amend or modify trusts under pre-OTC Ohio law,
and because §5804.11(A) allows such modifications or
terminations only upon approval by the court, the Joint
Committee concluded that it should not be necessary to

limit the division’s applicability to post OTC trusts. The
proposed amendment therefore deletes that limitation.

15. §5804.13 (charitable trusts; ¢y pres)

Generally, §5804.13 provides that if a particular char-
itable purpose fails, the court may apply cy pres to mod-
ify or terminate the trust in a manner consistent with the
settlor’s charitable purposes, except that a trust term that
addresses that contingency and provides for distribution
to a noncharitable beneficiary prevails over the court’s
power to apply cy pres. Section 5804.13 does not ex-
pressly address trust instruments that provide for alter-
native charitable purposes or beneficiaries if a particular
charitable purpose fails. The proposed amendment ad-
dresses that subject by adding the following emphasized
language to §5804.13(B):

(B) A provision in the terms of a charitable trust

for an alternative charitable purpose or for
the distribution of the trust property to a non-
charitable beneficiary prevails over the power
of the court under division (A) of this section to
apply cy pres to modify or terminate the trust.

16. §5804.14(D) (replacing “probate court”
with “court”)

Section 5804.14(D) addresses the distribution of as-
sets from an uneconomic small trust that is terminated
carly by the court. Twice it refers to the “probate court™
rather than simply to the “court.” Because the general
division of the court of common pleas has concurrent
jurisdiction with the probate court over inter vivos
trusts, the proposed amendment deletes “probate” from
§5804.14(D).

17. §5804.17 (combination and division
of trusts)

The OTC includes in §5804.17 the UTC’s statute on
the combination or division of trusts. Former §1339.67
on that subject was repealed.

Former §1339.67 allowed a combination or division
of trusts “if the consolidation or division is in the best
mterests of the beneficiaries...is equitable and practi-
cable, and will not defeat or substantially impair the ac-
complishment of the purpose of the trust or trusts or the
interests of the beneficiaries under the trust or trusts.”
By contrast, the standard under new §5804.17 is that the
combination or division “does not impair the rights of any
beneficiary or adversely affect achievement of the pur-
poses of the trust.” Because the standard under §5804.17
is more restrictive than under former §1339.67, the pro-
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posed amendment changes §5804.17 to permit a com-
bination or division that does not substantially impair
the rights of any beneficiary or have a material adverse
effect on the achievement of the purposes of the trust.

18. §58006.01 (capacily to create a revocable
trust)

Section 5806.01 provides that the capacity to create a
revocable trust (or amend, revoke, or add property to it)
is the same as is required to make a will, but it does not
specify that the required capacity must be that of the set-
tlor. The proposed amendment will cause it to do so.

19. §5800.02(C) (revocation or amendmernt
of revocable trust)

Section 5806.02(C) describes the means by which
a settlor may revoke or amend a revocable trust. If the
terms of the trust do not provide for an exclusive means
of revocation or amendment, the analogous UTC provi-
sion (§602(c)) allows revocation or amendment by will
or codicil or by any ether method manifesting clear and
convincing evidence of the settlor’s intent. The OTC
provision (§5806.02(C)) is patterned after the UTC pro-
vision, but it expressly does not allow amendment or re-
vocation by will or codicil (unless the terms of the trust
expressly allow it). Nevertheless, it refers to “any other
method manifesting clear and convincing evidence of
the settlor’s intent (emphasis added).” The proposed
amendment will delete “other” from that provision.

20. §$5806.03(A) and 5808.13 (trustee
duties to other beneficiaries during
settlor’s lifetime, including the duty
to inform and report)

Under §5806.03(A), the trustee’s duties are owed
exclusively to the settlor of a revocable trust while the
settlor is living, regardless of whether the settlor is inca-
pacitated. Generally, §5808.13 provides that the trustee
must provide information to current beneficiaries and
other beneficiaries who request it. The OTC does not
expressly address whether the trustee’s information and
reporting duties under §5808.13 arc owed to beneficia-
ries of a revocable trust other than the settlor during the
settlor’s lifetime. The proposed amendment resolves that
uncertainty by inserting language in §5806.03(A) and
adding a new division (G) to §5808.13, each of which
expressly states that during the lifetime of the settlor of a
revocable trust, the trustee’s duties to inform and report
under §5808.13 are owed exclusively to the settlor.

21. §5806.04 (accelerating the time bar
Jfor trrst contests)

Section 5806.04 provides for a two year contest peri-
od (from the settlor’s death) for revocable trusts. The pe-
riod for contesting a will under §2107.76 is three months
from the filing of the certificate with respect to notice
having been given for the probate of the will. Because
revocable trusts are used primarily as will substitutes,
the proposed amendment changes the limitations period
for contesting a trust to make it more comparable to that
for contesting a will. This is accomplished by adding
new division (E) to §5806.04:

(E) If the trustee sends a person a copy of the
trust instrument and a notice informing the per-
son of the trust’s existence, of the trustee’s name
and address, and that the person has the lesser
of six months from the date the notice is sent
or two years from the date of settlor’s death in
which to commence a proceeding described in
division (A), that person’s right to commence
such a proceeding terminates at the carlier of six
months after the notice is sent or two years from
the settlor’s death.®

(The proposed amendment will also make division (A)
of §5806.04, which contains the general two-year limi-
tations period for contesting a revocable trust, subject to
the rule of new division (E).)

22. §5806.04(D) (reference to “grantor”
in statute of limitations)

The OTC replaced the UTC provision on the limi-
tations period for contesting a revocable trust with for-
mer §2305.121. It refers to the creator of the trust as
the “grantor.” The OTC refers to the creator of the trust
as the “settlor.”” When former §2305.121 was moved to
§5806.04, all of its references to “grantor” were changed
to “settlor” except for one (in division (D). The pro-
posed amendment will also change that reference to
“grantor” to “settlor.”

23, $$5808.13(B) (1) and 5801.04(B) (9)
(redacting the trust instrument before
providing a copy lo a beneficiary)

Under the default rule in §5808.13(B)(1), the trustee
must provide a copy of the trust instrument to a ben-
eficiary who requests it. (While that provision does not
expressly state that the beneficiary is entitled to receive
a copy of the entire trust instrument, without redaction,
that 1s the plain meaning of (B)(1) [and of the defini-
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tion of “trust instrument” in §5801.01(W)] and appears
to be its intent. In that regard, the comment to the analo-
gous provision of the UTC (§813) expressly states that
a requesting beneficiary is entitled to receive a copy of
the entire trust mstrument.) In addition, under the de-
fault rule of §5808.13(A), “unless unreasonable under
the circumstances, a trustee shall promptly respond to a
beneficiary’s request for information related to the ad-
ministration of the trust.”

The proposed amendment revises §5808.13(B)(1) to
allow the trustee to furnish a beneficiary who requests
a copy of the trust instrument with a redacted copy that
includes only the provisions that the trustee determines
are relevant to the beneficiary’s interest in the trust. The
proposed amendment further provides, however, that if
the beneficiary then requests a copy of the entire trust
instrument, the trustee must provide it.

24. §5808.13(C) (when the duty to provide
annual reports to beneficiaries is effective)

Under §5808.13(C), the trustee of an irrevocable trust
is required to send an annual report with respect to its ad-
ministration of the trust to each current beneficiary and
to other beneficiaries who request it. While the OTC’s
cffective date generally is January 1, 2007, it is not clear
whether the trustee’s duty to furnish annual reports to
beneficiaries applies to trust fiscal years ending in 20006
or in 2007. Under the proposed amendment, the trustee
must provide such annual reports for trusts’ years ending
in 2007.

25. §5808.14(A) (judicial review of exercise
of discretionary powers)

Section 5808.14(A) defines the judicial standard of
review for discretionary trusts. Generally, it requires
that trustees exercise discretionary powers reasonably,
in good faith, and in accordance with the terms and pur-
poses of the trust and the interests of the beneficiaries.
An exception is provided for wholly discretionary trusts
(WDTs). For WDTs, a reasonableness standard is not to
be applied to a court’s review of the exercise of discre-
tion by the trustee. Section 5808.14(A) does not limit the
WDT exception to discretionary distribution decisions.
The proposed amendment will do so.

26. §5808.16(S) (power of trustee to
pledge trust property
Section 5808.16(S) gives the trustee the power to:

(S) Pledge the property of a revocable trust to
guarantee loans made by others to the settlor of

the revocable trust, or, if the settlor so directs, to
guarantee loans made by others to a third party.

In part because of differences between a “pledge of prop-
erty’” and a “guarantee of a loan,” the proposed amend-
ment revises §5808.16(8) to read:

(S) Guarantee loans made by others to the set-
tlor of a revocable trust and, if the settlor so di-
rects, guarantee loans made by others to a third
party, and mortgage, pledge, or grant a security
interest in the property of a revocable trust to se-
cure the payment of loans made by others to the
settlor of the revocable trust and, if the settlor so
directs, loans made by others to a third party.

27. §5808.16 (specific powers of trustee)

Section 5808.16 grants trustess 26 specific powers.
The power to hire agents is not one of them. Although
the power to hire agents is covered by the trustee’
broad, general power under §5808.15, and arguably is
given by one or more of the specific powers granted by
§5808.16, the proposed amendment adds new division
(AA) to specifically authorize the trustee to hire agents,
attorneys, and other professionals.

28 §5810.05 (limitation of action against
trustee)

Section 5810.05 is the OTC’s statute of limitation for
actions against a trustee. It does not address equitable
principles that may affect the limitations period. The
proposed amendment does so by adding new division

(D):

(D) Nothing in Chapters 5801. to 5811. of the

Revised Code shall limit the operation of any
principle of law or equity that can bar claims,
including the doctrines of laches, unclean hands,
estoppel, and waiver.

29. §5810.13(4) (certification of trust)

Section 5810.13 includes provisions for the trustee to
furnish third parties with a certification of trust, instead
of the entire trust instrument. Division (A) of §5810.13
lists items to be included in a certification. The list in-
cludes the trust’s taxpayer identification number and “‘the
manner of taking title to trust property.” The amendment
will delete those two items.®

30. §5810.13(1) (certification of trust)
To make it clear that a certification of trust under
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§5810.13 is separate and distinct from memoranda of trust surrogate). Those provisions require that the designation of
under §5301.255 that are used for real estate purposes, the beneficiary surrogate and the waiver be in the “trust in-
the proposed amendment adds division (I) to §5810.13, strument” rather than in the “terms of the trust.”
which provides that trust certifications do not affect the > This langgage dlffgrs from, an(fl is an improvement of, the
validity or use of trust memoranda under §5301.255. language 1nc.1uded in the mat_erlal_ on the proposed am e_nd—
ment for delivery to the Legislative Service Commission.
; ; It will be provided to LSC when it prepares the amend-
31 $5810.13 (H) (cemﬁcatzon OftrMSt) ment for introduction in the General Assembly.
Section 5810.13(H) provides: 6. The possibility of deleting these two items from
. . §5810.13(A) was not raised until after the June conference
(H) A person making a demand for the trust in- call described near the beginning of this article and after
strument in addition to a certification of trust or the preparation of the material on the proposed amend-
excerpts is liable for damages if the court deter- ment for delivery to the Legislative Service Commission.
mines that the person did not act in good faith in On the assumption that neither of these items is necessary
demanding the trust instrument. for a trust certification, that mandating the provision of the
trust’s taxpayer identification number to third parties in
The proposed amendment deletes division (H). certifications is problematic, and that deleting these items

from the list would not be objectionable, the Joint Com-

Notes mittee’s co-chairs intend to request the Legislative Service
1. Generally, §2109.69(A) provides that the OTC applies to Commission to delete them when it prepares the bill for
testamentary trusts except to the extent that it is inconsis- enactment of the amendment.

tent with a provision in Chapter 2109 or another provision
of the Revised Code, or is clearly inapplicable to testa-
mentary trusts. Under §2109.69(B), the OTC information
and reporting requirements found in §5808.13 are appli-
cable to testamentary trusts regardless of whether they are
mnconsistent with a provision in Chapter 2109 or another
provision of the Revised Code.

2. Note that “principal place of administration” of a trust is
not defined by the OTC (or by the Uniform Trust Code).
According to the comment to the UTC’s provision on
principal place of administration, §108:

Because of the difficult and variable situations
sometimes involved, the Uniform Trust Code
does not attempt to further define principal place
of administration. A trust’s principal place of
administration ordinarily will be the place where
the trustee 1s located. Determining the principal
place of administration becomes more difficult,
however, when cotrustees are located i different
states or when a single institutional trustee has
trust operations in more than one state. In such
cases, other factors may become relevant, includ-
ing the place where the trust records are kept or
trust assets held, or in the case of an institutional
trustee, the place where the trust officer respon-
sible for supervising the account is located.

3. R.C. §§5801.01(V). According to the comment to UTC
§103, the terms of a trust might be derived from, in addition
to the trust mnstrument, “oral statements, the situation of the
beneficiaries, the purposes of the trust, the circumstances
under which the trust 1s to be admimstered, and, to the ex-
tent the settlor was otherwise silent, rules of construction.”

4. See, e.g, R.C. §§5801.01(D) (the defimtion of “beneficiary
surrogate”) and 5801.04(C) (the provision for the settlor to
waive notices to beneficiaries by appointing a beneficiary
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Report of the Estate Planning, Trust and Probate Law Section

To the Council of Delegates:

The Estate Planning, Trust and Probate Law Section respectfully requests your favorable
consideration to the six following proposals:

A. A proposal to add new Ohio Revised Code Section 5809.03.1 to modify a
trustee’s duties with respect to life insurance policies held as trust assets.
Proposal is attached as Exhibit A;

B. A proposal to enact a new section R.C. 5808.18 of the Ohio Trust Code that
would authorize a trustee who has discretionary powers to distribute principal
of a trust to exercise its discretion by distributing all or part of the first trust
principal in further trust for the benefit of one or more beneficiaries of the
original trust, subject to certain conditions and limitations as set forth in the
proposed section, and to amend section 5801.10(I) by adding a new paragraph
(4) to coordinate the provisions of the two sections. Proposal is attached as
Exhibit B;

C. A proposal to amend a provision of Ohio’s income tax on trusts so as to allow
a credit to “resident” Trusts for income taxes paid to other states. Proposal is
attached as Exhibit C;

D. A proposal to make amend the anti-lapse statute, R.C. 2107.52 as it relates to
wills, to enact a statute to create an anti-lapse statute applicable to trusts, and
to add provisions to the Ohio Trust Code to grant statutory authority to a
trustee to make distributions directly to the heirs of a deceased trust
beneficiary, rather than through the deceased beneficiary’s estate. Proposal is
attached as Exhibit D;

E. A proposal to enact the Uniform Power of Attorney Act in Ohio, as
modified. Proposal is attached as Exhibit E; and

F. A proposal to enact R.C. 5810.14 relating to Titling of Assets in Trust Form

and R.C. 5301.071 (E) relating to the Validity of Instruments. Proposal is
attached as Exhibit F.

Respectfully submitted,

William J. McGraw 111, 7roy
Chair
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EXHIBIT A

5809.03.1. Duties of a trustee with respect to life insurance policies.

{A) Unless otherwise provided by the terms of the trust, the duties of a trustee with

respect to the acquisition, retention or ownership of a life insurance policy as a trust

asset do not include a duty:

(1) To determine whether any such policy is or remains a proper investment;

(2) To diversify the investment in such policv relative to other such policies or
to any other trust assets:

(3) To _exercise or not any option, right or privilege available under such
policy. including the pavment of premiums unless there are sufficient cash
or other readily marketable trust assets from which to pav such premiums
or. if not, other trust assets that were designated bv the settlor or other
person transferring such assets to the trust to be used for such purpose.
regardless of whether such exercise or non-exercise results in the lapse or
termination of such policy:

(4) To investigate the financial strength or changes in the financial strength of
the life insurance company maintaining such policy: or

(5) To inquire about changes in the health or financial condition of the insured
or insureds under such policy.

(B) Neither the trustee, nor the attorney who drafted a trust. nor any person who

consulted with regard to the creation of a trust, shall. absent fraud, be liable to the

beneficiaries of the trust or to anv other person for anv loss arising from the absence

of these duties.

(C) Unless otherwise provided by the terms of the trust, the provisions of this section

apply to _a trust established before or after the effective date of this section and to a

life insurance policy acquired, retained or owned by a trustee before or after the

effective date of this section.

Executive Summary

The EPTPL Council believes that the Ohio Uniform Prudent Investor Act (ORC
Chapter 5809), as presently constituted, imposes duties upon trustees of trusts
holding life insurance policies as trust assets that in most cases neither the settlor nor
the trustee (whether institutional or individual) of the trust intended or wanted. The
EPTPL Council believes Ohio should join at least ten other states in adopting
specific legislation to modify these duties, while allowing the settlor to specifically
impose such duties in the trust instrument if so desired. To accomplish this goal, the
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73  EPTPL recommends that proposed ORC Section 5809.03.01 attached as Exhibit A
74 Dbe enacted.

75  Rationale for the Proposal

76  The EPTPL Council has determined that the Ohio Trust Code, including Ohio’s
77  Uniform Prudent Investor Act, imposes overly onerous duties with respect to
78  trustees’ administration of life insurance policies, subjects trustees in such instances
79  to an unwarranted greater risk of liability, and unnecessarily increases costs of trust
80  administration, relief from all of which would be appropriate. Therefore, the EPTPL
81  Council recommends adopting a new statute exempting trustees from certain duties
82  prescribed by the Ohio Trust Code, including Chio’s Uniform Prudent Investor Act,
83  with respect to life insurance policies held as trust assets.

84  The enactment of Ohio’s Uniform Prudent Investor Act (ORC Chapter 5809)
85 codified and expanded the role and duties of Ohio trustees. Specifically, ORC §
86  5809.02 provides the default standard of care to which all trustees must adhere while
87  carrying out their fiduciary duties. This default standard reads as follows:

88 5809.02 Standard of Care — Portfolio Strategy — Risk and Return Objectives
89 (A4) A trustee shall invest and manage trust assets as a prudent investor would, by
90 considering the purposes, terms, distribution requirements, and other circumstances
91 of the trust. In satisfying this requirement, the trustee shall exercise reasonable
92 care, skill, and caution.
93 (B) A trustee shall make a reasonable e¢ffort to verify facts relevant to the investment
94 and management of trust assets.
95 (C) A trustee’s investment and management decisions respecting individual trust assets
96 shall not be evaluated in isolation: but in the context of the trust portfolio as a whole
97 and as part of an overall investment strategy having risk and return objectives
98 reasonably suited to the trust.
99 (D) Among circumstances that a frustee shall consider in investing and managing
100 trust assets are the following as are relevant fo the trust or its beneficiaries:
101 (1) The general economic conditions;
102 (2) The possible effect of inflation or deflatiorn;
103 (3) The expected tax consequences of investment decisions or strategics;
104 (4) The role that each investment or course of action plays within the overall
105 trust portfolio, which may include financial assets, interests in closely held
106 enterprises, tangible and intangible personal property, and real property;
107 (5) The expected total return from income and appreciation of capital;
53
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(6) Other vesources of the beneficiaries;

(7) Needs for liquidity, regularity of income, and preservation or appreciation
of capital;

(8) An assef’s special relationship or special value, if any, fo the purposes of
the trust or fo one or more of the beneficiaries.

In examining the foregoing statute from the perspective of the ubiquitous traditional
irrevocable life insurance trust (a trust whose assets consist primarily of life insurance
contracts intended to exempt the death benefits of which from federal estate tax), the
EPTPL Council determined that such trustees would be required to engage in a more
involved and at times unnecessary annual review process that diverges from long-
standing trust administration practices. For instance, in addition to the intended
duties of sending annual Crummey notices to trust beneficiaries to avoid adverse gift
tax consequences and paying the required policy premiums, the standard of ORC
§ 5809.02 potentially requires trustees of such trusts to perform at least the following
duties:

1. Determine whether investment of trust assets primarily, or often
solely, in life insurance policies violates the duty of investment
diversification.

2. Determine whether the duty of diversification required at a

minimum multiple life insurance policies rather than one sole
policy, and at a maximum whether non-life insurance assets must
also be included as trust investments;

3. Determine whether the policy or policies held in the trust were, and
continued to remain, proper investments, even though the trustee
was directed by the settlor to acquire such policy(ies);

4. Determine what to do when the settlor fails to properly fund the
trust to pay the current premium; e.g., borrow cash value to pay the
premium, surrender or partially surrender the policy, convert to
paid-up insurance, use other trust assets to pay the premium, reduce
the death benefit, etc.

5. Review and ensure that any given policy’s cash balance was
propetly allocated and invested;

6. Ensure that the insurance company of each policy is and remains
financially stable enough to satisfy its claim obligations now and in
the future;

7. Determine whether the policy(ies) in the trust should be exchanged

for new polices that might offer the same or similar death benefit at
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145 a lower cost after accounting for acquisition expenses, surrender

146 charges, and potential 1oss of cash value; and
147 8. Review the health of the insured and make any necessary
148 adjustments based on sudden declines or improvements.

149  These duties, and the increased liability they bring, threaten the overall utility of
150  traditional irrevocable life insurance trusts (“ILITs). Often non-institutional third
151  parties serve as ILIT trustees. In most instances such trustees lack the knowledge,
152 training and resources to fulfill the above duties, which are normally not even desired
153 by the settlor of the trust, or will become overwhelmed if they serve as trustee of
1534  multiple ILITs. Institutional trustees, who have the sophistication to appreciate such
155  duties, must charge significant fees to be adequately compensated for performing
156  such (normally not desired) duties, or for taking the risk of the settlor being
157  uncooperative in allowing the trustee to perform them at all. The unfortunate and
158  foreseeable result is that ILIT administration is costly, risky and impractical, thus
1539 giving informed potential trustees pause before accepting the role of trustee, and
160  uniformed trustees a minefield of potential liability to navigate.

161  Although some relief from these problems theoretically could lie in ILIT trustees
162  delegating review and analysis duties to third parties pursuant to R.C. § 5808.07, or
163 relying on R.C. § 5809.02’s standard as written in hopes that an ILIT’s unique
164  characteristics would absolve the trustee from liability for failure to diversify, that
165  still leaves it to practitioners to draft around or out of Chapter 5809’s requirements as
166  permitted by R.C. § 5809.01(C). A far more practical solution, and the one
167 recommended by the EPTPL Council, is to enact a “savings statute” that specifically
168  exempts trustees from certain duties with regard to life insurance policies held as
169  trust assets, without concern as to whether such trust was an “ILIT”. The drafter of
170  the trust would be free to modify the limited trustee duties under the savings statute if
171  greater duties were desired.

172  As of the date of this Report, the EPTPL Council is aware of ten other states that
173  have enacted such “savings” legislation that limits to varying degrees the duties owed
174 by trustees with respect to life insurance policies held as trust assets, and limits the
175  liability of such trustees to the trust beneficiaries and others due to the limitation on
176 such duties. Although each state’s legislation varies, there are several common
177  aspects: all apply automatically without election, and almost all provide that the
178  holding of certain life insurance policies are exempt from the trustee’s otherwise
179  required duties of investment diversification and suitability, and the determination as
180  to whether or not to exercise any available policy options. Attached to this Report as
181  Exhibit B is a chart comparing each state’s statute in terms of when the statute
182  applies, which policies fall within the statute’s scope, what specific acts of the ILIT
183  trustee are protected from liability, and whether the statute protects the trustee from
184  liability to beneficiaries for 1oss with respect to a policy.
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185  After reviewing

the statutes passed by the other states, the EPTPL Council

186  recommends the adoption of ORC 5809.03.01 attached as Exhibit A. With respect
187  to the proposed new statute, the EPTPL Council makes the following comments:

188 1.
189
190

191 2.
192
193
194
195

196 3.
197
198
199
200
201

202 4.
203
204

6.8 e Ohio Trust Code Manual

The EPTPL Council has determined that the statute works better as
a part of the Ohio Uniform Prudent Investor Act (Chapter 5809)
than as a part of the Specific Powers of Trustee (ORC §5808.16).

The EPTPL Council has determined that the statute should only
apply to the insurance policies in the trust, not the underlying assets
comprising the cash value or funding of the policies, so there is no
extension of the relief from trustee duties with respect to such
underlying policy assets under the statute.

The EPTPL Council has determined that it is advisable to provide
relief from the duty to pay premiums in subdivision (A)(3), but
only if the trustee does not hold sufficient cash or readily
marketable assets with which to pay the premiums, or other
sufficient assets which were designated by the settlor or transferor
to be used for the purpose of premium payment.

Finally, the EPTPL Council has determined that the statute should
specify that relief from liability should only apply in the absence of
fraud.
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Comparison of Various States' ILIT Trustee Liability Statutes

Provision AL DL MD ND PA SC IN YA WV WY #
Applies automatically X X X X | X X X x| X X |10
Except as otherwise provided in the trust instrument X X X X X 5
Applies to trusts in existence prior to the statute X X X ?7 X 7 X 7

Applies to trusts in existence prior to the statute if

2

Trustee gives notice X X X 3
Applies to any policy X 1
Any policy contributed by settlor X 1
Any policy purchased upon settlor's request X 1
Does not apply to replacement policy purchased by %
Trustee
Policy on settlor's life X X X X | X X X 7
Policy on settlor's spouse X X X X X X X 7
Policy on settlor's children X X X X 4
Policy on settlor's grandchildren X X X 3
Policy on settlor's parents X X X 3
Trustee may

- acquire X X X X | X X X X X 9

- retain X X X X X X X X X |9

- own X X X 3
the policy without regard to

- lack of diversification X X X X X | X X X X X |10

- the terms and conditions of the policy X X 2

- whether the policy is or remains a proper

investment
- financial strength or changed thereto of the life % % % X 4
ms. Company

- c_ietermmatlon of whether to exercise any policy % % % v x ¥ X X g
option available

- change in health or financial condition of the
. X X |2
insureds

- exercise nonforfeiture provisions available in X 1
policy
"Trustee not liable to any beneficiary for loss" X X X X X X 6

! Only if acquired by gift - otherwise language must be included in trust instrument
% And settlor does not object w/i 60 days

* Except those essential to the continuation of the life insurance
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EXHIBIT B

§5808.18 Trustee’s powers to distribute trust principal in further trust.

(A) Unless the trust instrument expressly provides otherwise and subject to the
limitations set forth in this section:

(1) A trustee of a trust (the “first trust”™) who has absolute power under the
terms of the first trust to make distributions of principal to one or more current
beneficiaries, mav exercise the power by distributing all or any part of the principal
subject to the power, and all or anv part of anv income that is not otherwise currently
required to be distributed, to the trustee of another trust (the “second trust™) that is for the
benefit of one or more current beneficiaries of the first trust. The second trust may be a
trust under the same trust instrument or under a different governing instrument, including
a soverning instrument created bv the trustee of the first trust. A trustee of the first trust
who is authorized to make distributions to the trustee of a second trust pursuant to the
provisions of this division (A) may do so at any time., whether or not the trustee of the
first trust would otherwise have made a distribution at such time to, or for the benefit of,
any beneficiary pursuant to the terms of the first trust.

(2) In determining whether the trustee has absolute power to make

distributions of principal to anv current beneficiary and the identity of the current
beneficiaries. the following provisions shall apply:

(a) An absolute power to distribute principal shall include anv power
to make distributions of principal that is not limited bv reasonably definite standards or
ascertainable standards. whether or not the word “absolute™ is used.

(b) A power to make distributions of principal for purposes such as
best interests, welfare, comfort or happiness, or words of similar import. when not
otherwise limited by reasonably definite or ascertainable standards, shall constitute an
absolute power not limited bv reasonably definite standards or ascertainable standards.
regardless of anv requirement to take into account other resources of the current
beneficiary or beneficiaries to whom such distributions may be made.

() If the current beneficiaries of the first trust are defined. in whole or
in part. as a class of persons. such class shall include any person who falls within the
class of persons after the distribution to the second trust.

(d) A power to make distributions “for the benefit of”’ a beneficiary
shall be considered a power to make distributions “to” that beneficiarv.

(3) If property is distributed pursuant to the authority described in this

division (A). the governing instrument for the second trust mav. without limitation:

(a) orant a power of appointment to one or more of the beneficiaries
for whose benefit the propertv was so distributed. including a power to appoint trust
property to the power holder, the power holder’s creditors, the power holder’s estate, the
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243 creditors of the power holder’s estate or anv other person. whether or not such personis a
244 beneficiary of the first trust or the second trust, and

245 () provide that. at a time or upon an event specified in such governing

246 instrument, the remaining trust property shall thereafter be held for the benefit of the
247 beneficiaries of the first trust upon terms and conditions that are substantiallv identical to

248  the terms and conditions of the trust instrument for the first trust. except that any current
249  beneficiary or beneficiaries for whose benefit the property could have been. but was not.
250  so distributed may be excluded.

251 () For purposes of this paragraph (3):

252 (1) the phrase “terms and conditions” shall refer only to those
253  terms and conditions which govern the interests of the beneficiaries; and

254 (i) charitable organizations that are not expressly designated
255  in the first trust to receive distributions but to whom the trustee of the first trust may, in
256  the discretion of the trustee (or in the discretion of anv other person directing the trustee
257 and acting in a fiduciarv capacity), at _any time make a distribution shall be
258  considered beneficiaries of the first trust.

259 (B) ___ Unless the trust instrument expressly provides otherwise and subject to the
260  limitations set forth in this section. a trustee of a trust (the “first trust™) who has authority

261 other than absolute power as described in division (A) of this section, under the terms of
262  the first trust to make current distributions of principal to one or more current
263  beneficiaries may exercise the power by distributing all or any part of the principal
264 subject to the power, and all or any part of anv income that is not otherwise required to be
265 distributed. to the trustee of another trust (the “second trust”). The second trust may be a
266  trust under the same trust instrument or under a different soverning instrument. including
267  a_governing instrument created bv the trustee of the first trust. This power may be
268 exercised whether or not there is a current need to distribute trust principal under anvy
269 standard contained in the first trust. The exercise of a trustee’s power under this division
270 (B) shall be valid only if the governing instrument for the second trust does not materially
271 change the interests of the beneficiaries of the first trust. For purposes of this division
272 (B). a power to make distributions “for the benefit of” a beneficiary shall be considered a
273  power to make distributions “to” that beneficiary.

274 (C) The exercise of the power to distribute to a second trust under either
275 division (A) or (B) of this section shall be subject to the following additional limitations
276  in this division (C).

277 (1) The distribution to the trustee of the second trust shall not result in the
278  reduction. limitation or modification of any beneficiary’s (a) current right to a mandatory
279  distribution of income or principal of the first trust, (b) current mandatory annuity or
280  unitrust interest in the property of the first trust, or (¢) richt annually to withdraw a
281 percentage of the value of the first trust or a specified dollar amount, provided that such
282  mandatory or annual right has come into effect with respect to the beneficiary. For
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purposes of the foregcoing sentence. a beneficiary’s current right to a distribution of
income shall not be considered to be mandatory if. under the terms of the first trust,
current distributions of principal mav be made to anv person other than such current

beneficiary.

(2) If anv transfer to the first trust qualified (or., without regard to the
provisions of division (A) or (B) of this section. would have qualified) for a marital or
charitable deduction, for federal income, gift or estate tax purposes under the Internal
Revenue Code of 1986, as amended. or for purposes of any state income, gift. estate or
inheritance tax. the governing instrument for the second trust mav not include or omit any
term which, if included in or omitted from the trust instrument for the first trust, would
have prevented the first trust from qualifying for such deduction, or would have reduced
the amount of such deduction, under the same provisions of the Internal Revenue Code of
1986, as amended, or under the same provisions of the applicable state law with respect
to which the transfer to the first trust so qualified.

(3) If anv transfer to the first trust has (or. without regard to the provisions of
division (A) or (B) of this section, would have) been treated as a gift qualifying for the
exclusion from gift tax described in Section 2503(b) of the Internal Revenue Code of
1986, as amended, the governing instrument for the second trust may not include or omit
anv_term which. if included in or omitted from the trust instrument for the first trust,
would have prevented gifts to the first trust from so qualifving under the same provisions
of Section 2503 of the Internal Revenue Code of 1986. as amended. with respect to which
the transfer to the first trust so qualified.

(4 If the assets of the first trust include anv shares of stock in an S
corporation _as defined in Section 1361 of the Intemmal Revenue Code of 1986. as
amended. and the first trust is (or, without regard to the provisions of division (A) or (B)
of this section, would be) a permitted shareholder under the provisions of said Section
1361, the governing instrument for the second trust mav not include or omit any term
which, if included in or omitted from the trust instrument for the first trust. would have
prevented the first trust from qualifving as a permitted shareholder of shares of stock in
an S corporation under the same provisions of such Section with respect to which the first
trust so qualified.

(3 If anv transfer to the first trust has (or. without regard to the provisions of
division (A) or (B) of this section, would have) been treated as a gift qualifving for a zero
inclusion ratio for purposes of the federal generation skipping transfer tax under the
provisions of Section 2642(c) of the Internal Revenue Code of 1986, as amended, the
governing instrument for the second trust mav not include or omit anv term which. if
included in or omitted from the trust instrument for the first trust. would have prevented
the transfer to the first trust from so qualifying.

(6) If the assets of the first trust include any interest subject to the minimum
distribution rules of Section 401(a)9) of the Internal Revenue Code of 1986, as amended,
and the Treasurv Resulations issued thereunder, the soverning instrument for the second
trust mav not include or omit any term which. if included in or omitted from the trust
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325 instrument for the first trust, would have shortened the maximum distribution period
326 otherwise allowable under said Section 401(a)X9) and Treasury Regulations with respect

327  to such interest under the first trust.

328 (N If the trust instrument for the first trust expressly indicates an intention to
329 qualify for any federal or state tax deduction. exemption, exclusion or other tax benefit
330 not otherwise listed in the provisions of this division (€) (anv such deduction. exemption,
331 exclusion or other tax benefit being referred to in this subdivision as a “tax benefit™), or if
332  the terms of the trust instrument for the first trust are clearlv designed to enable the first
333  trust to qualify for a tax benefit, and if the first trust did qualify (or. without regard to the
334  provisions of division (A) or (B) of this section, would have qualified) for anv tax
335  benefit, the governing instrument for the second trust may not include or omit any term
336  which, if included in or omitted from the trust instrument for the first trust, would have
337  prevented the first trust from qualifving for such tax benefit.

338 (8) The distribution to the trustee of the second trust shall not result in anv of
339  the following:
340 (a) an_increase in, or a change in the method of determining. the

341 compensation of the trustee unless such increase in. or change in the method of
342 determining, the compensation of the trustee has been consented to bv all of the persons,
343  other than the trustee of the second trust. who are current beneficiaries of the second trust
344  or is approved by the court having jurisdiction over the trust; provided. however, that an
345  increase in compensation arising solelv because the duration of the second trust is longer
346  than the duration of the first trust shall not be considered an increase in. or change in the
347  method of determining, the compensation of the trustee; or

348 (b) a reduction in the standard of care applicable to the actions of the
349  trustee of the first trust or the second trust or an exoneration of the trustee of the first trust
350 or the second trust from liability for actions taken in bad faith or with willful disregard of
351 the duties of either such trustee. including by increasing the extent to which such trustee

352  is entitled to indemnification from the trust. as provided in the terms of the first trust and
353  under Ohio law.

354 (D) The exercise of the power to distribute trust income or principal to the
355 trustee of a second trust under either division (A) or (B) of this section shall be by an
356 instrument in writing. siened by the trustee and filed with the records of the first trust.

357 (ED The exercise of the power to distribute trust income or principal to the
358 trustee of a second trust under either division (A) or (B) of this section shall not be
359 exercised in a manner contrary to the provisions of Revised Code Section 2131.08 to the
360 extent applicable to the first trust, taking into account the provisions of Revised Code
361 Section 2131.09(B) to the extent applicable to the first trust. Solely for purposes of
362  applving the provisions of Revised Code Sections 2131.08 and 2131.09(B) under this
363 division (E), the exercise of the power to distribute trust income or principal to the trustee
364  of a second trust under either division (A) or (B) of this section shall be considered the
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exercise of a power of appointment other than a general power of appointment within the

meaning of Revised Code Section 2131.09(BY(4).

() The trustee of the first trust shall notify all current beneficiaries of the first
trust. in writing, of the intended distribution to the trustee of a second trust pursuant to
division (A) or (B) of this section no later than thirty (30) davs prior to such distribution.
If all current beneficiaries waive the thirty (30) dav period from receipt of notice, the
distribution may be made prior to the expiration of thirty (30) days from the date upon
which notice has been given to all current beneficiaries. The trustee’s giving of notice of
an _intended distribution under this division (F) and the waiver or expiration of the thirty
(30) dav period from receipt of notice shall not limit the right of anv beneficiarv to object
to the exercise of the trustee’s power to distribute trust principal as provided in other
applicable provisions of the Ohio Trust Code.

() A person other than the trustee who has a power, exercisable in a fiduciary
capacity, to direct the trustee to make distributions of principal which, if held by the
trustee, would be described in either division (A) or (B) of this section. may exercise such
power by directing the trustee to make a distribution under division (A) or (B) of this
section, whichever of such divisions would be applicable if such person were the trustee,
subject to all of the limitations of this section that apply to a trustee’s exercise of such

power.

(H) The exercise of the power to distribute trust income or principal to the
trustee of a second trust under division (A) or (B) is not prohibited bv a spendthrift clause
or bv a provision in the trust instrument that prohibits amendment or revocation of the
trust.

(D For purposes of Revised Code section 5808.14(A). a trustee who acts
reasonably _and in good faith in exercising the power to distribute trust income or
principal to the trustee of a second trust in accordance with division (A) or (B) of this
section, shall be presumed to have acted in accordance with the terms and purposes of the
trust and the interests of the beneficiaries.

(N Nothing in this section is intended to create or imply a duty to exercise a

power to distribute income or principal of a trust and no inference of improprietv shall
arise as a result of a trustee not exercising the power to make distributions to the trustee
of a second trust under division (A) or (B) of this section.

(K) If the first trust is a testamentarv trust established under the will of a
testator who was domiciled in Ohio at the time of the testator’s death. the power to
distribute trust income or principal to the trustee of a second trust under either division
(A) or (B) of this section may be exercised only if approved by the court, if anvy, having
jurisdiction over the testamentarv trust.

(L) Divisions (A) and (B) of this section shall not apply to either of the
following:
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404 (1) any trust during anv period that the trust may be revoked or amended bv
405  its settlor; or

406 (2) any trustee with respect to anv portion of the first trust as to which such
407  trustee is also the settlor.

408 (M) If. and to the extent that. a trustee makes distributions pursuant to division
409  (A) or (B) of this section to the trustee of a second trust. then for purposes of section
410  5801.01(W) of the Revised Code. the governing instrument for the second trust shall be
411 deemed to be an amendment of the trust instrument signed by the settlor of the first trust.

412 even if such governing instrument is signed by a person other than such settlor.

413 (L) The provisions of this section shall not be construed to limit the power of
414 anv trustee to distribute trust propertv in further trust. whether such power arises under
415 the terms of the trust instrument, under any other section of this Title, under another
416  statute or under common law. The terms of a trust instrument mav confer upon the
417  trustee the power, or upon anv other person acting in a fiduciary capacity the power to
418  direct the trustee, to make distributions in further trust that are broader or more limited
419  than. or that conflict with. the provisions of this section. may provide for different
420  requirements for notice to beneficiaries of the trust of the trustee’s exercise of such
421 power, mav waive any requirement of notice to the beneficiaries of the exercise of such

422 power and may otherwise include such terms and conditions governing the distribution in
423 further trust as the settlor of the trust shall determine.

424 (M) _ Division (A) of this section is intended to be a codification of the common
425  law of the State of Ohio in effect prior to the enactment of this section and shall applv to
426  distributions. whenever made. from anv trust governed bv Ohio law or having its
427  principal place of administration in Ohio. whether such trust was created before, on or
428 after the date of enactment. Division (B) of this section shall applyv to distributions made
429 on or after the date of enactment from anv trust soverned by Ohio law or having its
430  principal place of administration in Ohio, whether such trust was created before, on or
431  after the date of enactment.

432

433 Also amend Revised C'ode Section 5801.10(1) by adding a new paragraph (4) at the
434  end of that section as follows:

435 (D Nothing in this section affects anv of the following:

436

437 (4 The power of the trustee to make distributions pursuant to
438 the provisions of section 5808.18 of the Revised Code.

439  Rationale for Proposal:
440  Overview and Background
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The power of a trustee to exercise its discretion to make distributions of principal of a
trust to one or more current beneficiaries by distributing some or all of that principal to
another trust for the benefit of one or more of those current beneficiaries is commonly
referred to as “decanting.” This is a power that arguably exists under certain
circumstances at common law and there has been a movement around the country in the
last few vears to codify such power and to expand the scope of it to facilitate its use. To
date, the following states have e¢nacted so-called “decanting™ statutes: New York,
Tennessee, Delaware, Alaska, South Dakota, Florida, New Hampshire, North Carolina,
Arizona. To our knowledge Missouri, South Carolina and Minnesota are each presently
working on such a statute and no doubt there are other states considering it. New York
first enacted its statute in 1992, primarily to facilitate planning with older trusts that
predate, and thus are not subject to, the federal generation skipping transfer tax. The
original New York statute recites that it is intended to be a codification of common law.
Florida’s statute is also intended to be a codification of common law. In New York, there
is a current proposal being prepared to revise its statute to make its applicability broader.

To our knowledge there is no case law in Ohio on the issue of whether a trustee’s
discretion to distribute trust principal may be exercised in further trust. Florida has long
had common law set forth in Phipps v. Palm Beach Trust, 142 Fla. 782 (1940) that
establishes the principle that a trustee with absolute discretion to distribute the principal
of a trust among a clasg of beneficiaries has the authority to distribute principal of the
trust into a new trust for one or more of those beneficiaries. New York also has case law
predating its statute that supports this principle. See Matter of Spear, 553 N.Y.5.2d 985
(Surrogate’s Ct. NY County 1990).

The assumption of the Estate Planning, Trust and Probate Section Council (the “Section
Council™) in proposing this statute is that the common law of Ohio would allow a trustee,
who has full discretion to distribute principal to a beneficiary or among a class of
beneficiaries, to make a distribution in further trust for the beneficiary or for one or more
members of the class of beneficiaries, without court approval or the consent of any
beneficiary, but subject to any applicable limitations on duration or vesting of interests in
trust and other limitations that would also be applicable to exercises of powers of
appointments.

One basis in common law for this assumption, some argue, is founded in the definition of
powers of appointment found in §11.1 of the Restatement 2d of Property (Donative
Transfers) (“Restatement 2d”") which provides “a power of appointment is authority,
other than as a incident of the beneficial ownership of property, to designate recipients of
beneficial interests in property.” Comment d. to that section specifically states that a
trustee’s unlimited discretionary power to make distributions to or for a beneficiary or a
group of beneficiaries is a power of appointment. The Restatement 2d further provides in
§19.3 that, absent a provision to the contrary in the instrument creating a power of
appointment, a power of appointment may be exercised in further trust for one or more
objects of the power. Under this analysis, all of the other principles governing, and
limitations on, exercises of powers of appointment would also apply to a trustee’s
exercise of its distribution power by distributing in further trust. Examples of such
principles and limitations are that a power may only be exercised in favor of objects of
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485  the power and that the exercise of a power of appointment is valid only to the extent that
486  interests created by the power vest within any applicable perpetuities period. New
487  York’s current statute, in fact, treats a trustee’s broad discretion to distribute as a limited
488  power of appointment.

489  Using common law principles governing powers of appointment as a basis for a common
490  law decanting power is called into question by the upcoming publication of the
491  Restatement 3d of Property (Wills and Other Donative Transfers) (“Restatement 3d™)
492  which will provide at §17.1 that “a power of appointment is a power that enables the
493  donee of the power, acting in a non-fiduciary capacity, to designate recipients of the
494  beneficial ownership interests in the appointive property.” Comment g to that section
495 purports to distinguish fiduciary powers because they are subject to fiduciary standards,
496  while acknowledging that a fiduciary distribution power is subject to other principles
497  governing exercises of powers such as those mentioned above. The power of a trustee
498  with absolute discretion to distribute principal to a beneficiary or beneficiaries is,
499  nonetheless, always subject at least to the standard of good faith and usually to the
500  standard of reasonableness. In contrast, no good faith or reasonableness standards govern
301  the exercise of a limited power of appointment held in a non-fiduciary capacity.

502  Because of the lack of specific case authority in Ohio for the principle that the power to
503  distribute in further trust is inherent in a trustee’s broad discretionary power to make
304  distributions, it would be helpful to have statutory authority that specifically
505  acknowledges the trustee’s inherent authority to make such distributions. In addition, the
306  Section Council is proposing provisions making the statutory power of the trustee
307  somewhat broader than common law would allow while including in the statute, certain
508  limitations on the exercise of the power that will prevent the existence of the power from
309  having adverse tax consequences.

510  Statutes in Other States

511  The statutes of New York (currently) and Florida permit decanting only if the trustee has
512  absolute discretion to make principal distributions to the beneficiary or beneficiaries.
513  Florida’s statute uses the term absolute power, but treats standards such as “welfare,”
514 “comfort,” “best interests,” “happiness” and the like as giving the requisite amount of
515  discretion. Other states’ statutes, to a varying degree, allow a trustee whose discretion is
516  subject to standards (even strict ascertainable standards relating to the maintenance,
5317  support, health and education of the beneficiaries), to make distributions in further trust,
518  in some cases with very little limitation. The Section Council has reviewed all of the
519  statutes passed to date and also the proposed revisions to the New York statute. We have
520  taken a fairly conservative approach relative to these statutes, have tried to incorporate
521  provisions that we believe are important and, we think, have improved upon many of the
522 provisions in the other statutes.

523  Issues Addressed in the Proposed Section

524 A number of issues have been considered in preparing the proposed statute. One
5325  overriding goal is to allow trust to trust distributions at least to the extent we believe
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those distributions would be permitted by common law. As a corollary to that principle,
the statute should validate prior trust to trust distributions that are consistent with the
principles of the statute or common law. We have attempted to achieve this by a recital
to the effect that the relevant parts of the statute are intended to be an enactment of the
common law of Ohio and shall apply to distributions, whenever made, from any trust
governed by Ohio law, whenever created.

The proposed statute also allows a trustee whose discretion is limited by standards to
make distributions in further trust, but only if such distributions do not materially change
the interests of the beneficiaries in the first trust. This limitation was considered by the
Section Council to be necessary to maintain the settlor’s intent where specific standards
for distribution are included in the terms of the trust.

The proposed statute puts limitations on the exercise the so-called decanting power that
will insure that the power will not prevent trusts from qualifying for certain tax benefits
under federal gift, estate, generation-skipping transfer and income tax laws or similar tax
laws of Ohio or other states whose taxes may apply to a trust. In addition, it prohibits the
exercise of the power from increasing the trustee’s compensation or lowering the
trustee’s standard of care with respect to the trust, from postponing the vesting of
interests beyond the vesting period required under the original trust and from expanding
the class of beneficiaries to whom the trustee may make distribution.

Conforming Amendment to Section 3801.10(I)

An amendment to section 5801.10(]) is proposed to make it clear that the provisions in
that section regarding private settlement agreements do not affect the powers of the
trustee granted in the proposed new section 5808.18.
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590 EXHIBIT D

591  §2107.52. Antilapse; failure of testamentary provision

592 (A) As used in this section:

593 (1) "Class member" includes an individual who fails to survive the testator
594 but who would have taken under a devise in the form of a class gift had the individual
595  survived the testator.

596 (2) “Descendant of a grandparent.” as used in division (B) of this section

597  means an individual who qualifies as a descendant of a grandparent of the testator or of
598  the donor of a power of appointment under the (i) rules of construction applicable to a
599  class gift created in the testator’s will if the devise or exercise of the power is in the form
600  of a class gift or (ii) rules for intestate succession if the devise or exercise of the power is
601  not in the form of a class gift.

602 (3) “Descendants.” as used in the phrase “surviving descendants” of a
603 deceased devisee or class member in divisions (B)(1) and (2) of this section. mean the
69

EPTPL Section Reports for Fall 2009 and Spring 2011 < 6.19



604
605

606
607

608
609
610
611
612

613
614
615
616

617
618

619
620
621

622
623

624
625
626
627

628
629
630
631

632
633
634
635
636
637
638
639
640
641
642

descendants of a deceased devisee or class member who would take under a class oift
created in the testator’s will.

{(4) "Devise" includes an alternative devise, a devise in the form of a class
gift. and an exercise of a power of appointment.

(5) "Devisee" includes (i) a class member if the devise is in the form of a
class gift. (i1) an individual or class member who was deceased at the time the testator
executed the testator’s will as well as an individual or class member who was then living
but who failed to survive the testator. and (iii) an appointee under a power of appointient
exercised by the testator's will.

{(6) “Per stirpes” means that the shares of the descendants of a devisee who
does not survive the testator are determined in the same wav thev would have been
determined under section 2105.06(A) of the Revised Code if the devisee had died
intestate and unmarried on the date of the testator’s death.

(7) "Stepchild" means a child of the surviving. deceased. or former spouse
of the testator or of the donor of a power of appointment. and not of the testator or donor.

(8) “Surviving.” in the phrase *“surviving devisees” or ‘‘surviving
descendants.” means devisees or descendants who survived the testator by at least one
hundred twenty hours.

(9) "Testator”" includes the donee of a power of appointment if the power
is exercised in the testator's will.

(B) Unless a contrary intent appears in the will, if a devisee fails to survive the
testator and is a grandparent. a descendant of a grandparent. or a stepchild of either the
testator or the donor of a power of appointment exercised by the testator's will, the
following applv:

(1) If the devise is not in the form of a class gift and the deceased devisee
leaves surviving descendants, a substitute gift is created in the devisee's surviving
descendants. Thev take. per stirpes. the propertyv to which the devisee would have been
entitled had the devisee survived the testator.

(2) If the devise is in the form of a class gift. other than a devise to "issue."
"descendants." "heirs of the bodv." "heirs." "next of kin." "relatives." '

or "familv." or a
class described by language of similar import, a substitute gift is ¢reated in the surviving
descendants of anv deceased devisee. The property to which the devisees would have
been entitled had all of them survived the testator passes to the surviving devisees and the
surviving descendants of the deceased devisees. Each surviving devisee takes the share to
which the surviving devisee would have been entitled had the deceased devisees survived
the testator. Each deceased devisee's surviving descendants who are substituted for the
deceased devisee take, per stirpes. the share to which the deceased devisee would have
been_entitled had the deceased devisee survived the testator. For the purposes of this
paragraph, "deceased devisee" means a class member who failed to survive the testator
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643 by at least one hundred twenty hours and left one or more surviving descendants.

644 {C) In the application of this section. each of the following apply:
645 (1) Attaching the word “surviving” or “living” to a devise, such as a gift
646 “to my surviving (or living) children.” is not, in the absence of other language in the will

647 or other evidence to the contrary, a sufficient indication of intent to negate the application
648 of division (B) of this section.

649 (2) Attaching other words of survivorship to a devise, such as “to my

650 child, if mv child survives me.” is. in the absence of other lancuage in the will or other
651 evidence to the contrarv, a sufficient indication of intent to neeate the application of
652  division (B) of this section.

633 (3) A residuarv clause is not a sufficient indication of an intent to negate
654  the application of division (B) of this section unless the will specifically provides that
635 upon lapse or failure, the nonresiduary devise., or nonresiduary devises in general. pass
656  under the residuary clause.

657 (4) Unless the language creating a power of appointment expressly

658 excludes the substitution of the descendants of an appointee for the appointee. a surviving
659  descendant of a deceased appointee of a power of appointment can be substituted for the
660 appointee under this section., whether or not the descendant is an object of the power.

661 (D) Except as provided in divisions (A) through (C) of this section. each of the
662  following apply:

663 (1) A devise, other than a residuary devise, that fails for anv reason
664  becomes a part of the residue.

665 (2) If the residue is devised to two or more persons, the share of a
666 residuary devisee that fails for any reason passes to the other residuary devisee, or to

667 other residuary devisees in proportion to the interest of ¢ach in the remaining part of the
668  residue.

669 (3) If a residuary devise fails for anv reason in its entirety. the residue
670  passes bv intestate succession.

671 (E) This section applies onlv to outright devises and appointments. Devises and

672 appointments in trust, including to a testamentary trust, are subject to section of the
673  Revised Code.

674 ()Y The amendment to this section applies to wills of decedents who die after
675 [insert effective date of statute].

676  The existing statute in the Ohio Revised Code that is recommend to be replaced in its
677  entirety reads as follows:
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Rationale for proposal:

Ohio courts have interpreted the existing Will anti-lapse statute differently based on the
determination of whether a “contrary intention is manifested in the Will.” The proposed
revised statute, specifically section C, provides additional guidance to the courts in
interpreting the Will and applying this anti-lapse statute. As a rule of construction, the
scrivener of the Will can clearly draft around the application of the statute by including
specific language regarding the distribution of certain assets if the intended beneficiary
does not survive the testator. Further, with the addition of the proposed anti-lapse statute
applicable to trusts, that statute must be more complex to apply to more circumstances
than present with Wills, so this proposed revised Will statute conforms with the new
proposed trust statute.

Sec. . Survivorship with respect to future interests under terms of trust;
substitute takers

(A) As used in this section:

(1) “Beneficiary” means the beneficiary of a future interest and includes a
class member if the future interest is in the form of a class gift.

(2) “Class member” includes an individual who fails to survive the
distribution date by at least one hundred twenty hours but who would have taken under a
future interest in the form of a class gift had the individual survived the distribution date
bv at least one hundred twenty hours.

(3) “Descendant of a srandparent of the transferor” means a person who
would qualify as a descendant of a srandparent of the transferor under the rules of
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makes the distribution. and each of the following applies:

(a) the trustee. exercising reasonable diligence. determines that an

administration of the beneficiarv’s estate has not been commenced in the jurisdiction in
which the trustee reasonably determines the beneficiary was domiciled at death;

(b) the trustee does not know of an administration of the

beneficiary’s estate having been commenced in any other jurisdiction:

(¢) the trustee does not know of a purported last will and testament
of the beneficiary: and

(d) the trustee (i) distributes the personal property included in the
distribution to the person or persons the trustee reasonably determines were the
beneficiary’s heirs under the statutes of descent and distribution, in effect at the time of
the beneficiary’s death. of the jurisdiction in which the trustee reasonably determines the
beneficiary was domiciled at death and (ii) distributes the real property included in the
distribution to the person or persons the trustee reasonably determines were the
beneficiary’s heirs under the statutes of descent and distribution. in effect at the time of
the beneficiary’s death. of the jurisdiction or jurisdictions in which the real property is
located.

E) The trustee’s protection from liability for making distributions under division

(D) of this section shall have no effect on the ability of third parties to pursue claims
acainst the recipients of such distributions.

Rationale for Proposal:

Most Ohio residents want to avoid probate administration at their death, so trusts are
becoming the primary instrument for testamentary distribution of assets. The above
proposed statute applies to trusts that become irrevocable after the date the statute is
enacted. Therefore, there needs to be a statute that applies to the irrevocable trusts that
exist prior to the effective date of the statute.

Exhibit C above is the proposed amendment to add new divisions (D) and (E) to trust
distribution statute (R.C. §5808.17) to allow trustees to make distributions for a deceased
beneficiary directly to his or her estate beneficiaries, if an estate administration is not
open, instead of requiring the opening or reopening of an administration of the
beneficiary’s estate.

If there is an open administration of the beneficiary’s estate, the trustee must make the
distribution to the personal representative of the estate.

If there is not an open estate administration, the trustee may safely make the distribution
to the heirs or devisees of the deceased beneficiary as long as the trustee does not know
of an adverse claim, and subdivision (D)(1), (D)2). (D)(3), or (D)(4) applies.

Divisions (D)(1) and (2) address cases in which the deceased beneficiary’s estate had
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933
954

955
956
957
958
959
960

been administered as an intestate estate ((ID)(1)) or as a testate estate (D)(2)).

Division (D) 3) addresses cases in which there was a funded revocable trust with a pour
over will that did not need to be probated.

Division (D)(4) addresses cases in which there has not been an administration of the
deceased beneficiary’s estate and the trustee does not know of a purported will of the
deceased beneficiary. Both divisions (D)(3) and (4) require that six months have elapsed
since the beneficiary’s death before the trustee safely can make the distribution to the
trustee of the funded revocable trust or on the basis of the beneficiary having died
intestate without his or her estate having been administered.
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EXHIBIT F

§ 5810.14 Transferring Personal Property to the Trustee of a Trust

(A) Personal property mav be transferred to a trustee as authorized by section 5804.010f
the Revised Code by executing the necessarv written instrument identifving the personal
property transferred and identifving the trustee by name. followed by the designation
trustee.

(B) The future transfer of personal property to a trustee as a designated beneficiary
(including_but not limited to a transfer on death designation or pavable on death
designation), participation in a joint ownership arrangement or any other contractual
transfer arrangement, made by executing the necessary written instrument identifving the
trustee by name, followed by the designation trustee shall be deemed to be a transfer of
the personal property to the trustee serving at the time of the future transfer. A
certification of trust (under section 5810.13 of the Revised Code) mav establish the
identity of the trustee and anv succession of trustees.

(CY A written instrument transferring personal property to a trust or a written instrument
providing for the future transfer of personal property to a trust, by identifving the trust
without identifying the trustee, shall be deemed to be a transfer of the personal property
to_the trustee serving at the time of transfer. A certification of trust (under section
5810.13 of the Revised Code) may establish the identity of the trustee and anv succession
of trustees.

(D) An instrument of transfer under this section may but is not required to contain
additional identifving information including the trust name, the name of the settler, the
date of trust creation and the date of applicable trust amendments.

(E) Nothing in this section is intended to affect the operation of section 5301.03 of the
Revised Code.

(F) Nothing in this section is intended to affect or be in conflict with Revised Code
Section 3301.071 (E) “Validity of instruments™ which addresses transfers of real property
to or from trusts and trustees.

(G) This section is declarative of existing law.

§ 5301.071 Validity of instruments.

No instrument conveying real estate, or any interest therein, and of record in the
office of the county recorder of the county within this state in which such real estate is
situated shall be deemed defective nor shall the validity of such conveyance be affected
because:

(A)  The dower interest of the spouse of any grantor was not specifically
released but such spouse executed said instrument in the manner provided in Section
5301.01 of the Revised Code.
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3046 (B)  The officer taking the acknowledgement of such instrument having an
3047  official seal did not affix such seal to the certificate of acknowledgement.

3048 (C)  The certificate of acknowledgement is not on the same sheet of paper as
3049  the instrument.

3050 (D)  The executor, administrator, guardian, assignee, or trustee making such
3051  instrument signed or acknowledged the same individually instead of in his representative
3052  or official capacity.

3053 (E)  The grantor or grantee of the instrument is a trust rather than the trustee or
3054  trustees of the trust. provided that the trust named as grantor or srantee has been dulv
3055  created under the laws of the state of its existence at the time of the convevance and a
3056 memorandum of trust complying with Section 5301.255 of the Revised Code and
3057  containing a description of the real property conveved by such instrument is recorded in
3058  the office of the countv recorder in which the instrument of convevance is recorded.
3059  Upon compliance with the preceding sentence., a convevance to a trust shall be deemed to
3060 be a convevance to the trustee or trustees of the trust in furtherance of the manifest
3061  imtention of the parties. This subsection (E) shall be given retroactive effect to the fullest
3062  extent permitted under Article II. Section 28. of the Ohio Constitution; provided
3063  however. that this subsection (E) shall not be given retroactive or curative effect if to do
3064  so would invalidate or supersede anvy instrument conveving real estate. or any interest
3065  therein. recorded in the office of the countv recorder in which such real estate is situated
3066  prior to the date of recording of a curative memorandum of trust or the effective date of
3067  this statute, whichever event occurs last.

3068  Rationale for Proposal:

3069  Currently, many Ohio citizens utilize revocable and irrevocable trust agreements as part
3070  of the estate planning process. Attorneys and others recommend that persons who create
3071  such trusts should do some or all of the following:

3072 1. Re-register personal property from individual names into the names of the
3073 trustees of trusts;

3074 2. Create new deeds wherein the Grantees would be the trustees of one or
3075 more trusts; and

3076 3. Create beneficiary designations for insurance proceeds, retirement plan
3077 proceeds and payable on death (“POD and TOD™) arrangements naming a
3078 trust as a beneficiary.

3079 There is currently no statutory guidance regarding the proper way to register an

3080  asset into the name of the trustees of a trust or to designate a trust as beneficiary. By way
3081  of example, some practitioners have prepared deeds transferring real estate from an

3082  individual to the “Tom Smith Trust” and not to: “Tom Smith, Trustee of the Tom Smith
3083  Trust”. Pursuant to Ohio common law, any transfer to a “trust” and not to the “trustee of
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the trust” is void. Many recorded deeds transferring real estate to a “trust” and not to a
“trustee”™ are currently void and substantial cost may be required to correct these deeds.
Further, there is no statutory guidance regarding the re-registration of accounts at
financial institutions, brokerage firms or other “custodians™ from an individual’s name to
the trustee of that individual’s trust.

In order to provide clarity regarding the naming of trustees and/or trusts as current
registered owners or future owners of personal property, the Estate Planning, Trust and
Probate Law Council is proposing new Revised Code Section 5810.14 which will then
provide a safe harbor for practitioners and the citizens of Ohio to use when implementing
their estate plans by funding their trusts. New Section 3810.14 incorporates the use of
the Certification of Trust currently provided by Revised Code Section 5810.13 to cure
any confusion which may exist as the result of registering intangible personal property
(stock certificates, brokerage accounts, CDs, accounts at financial institutions, etc.) into
the name of the “trust” instead of the “trustees™ of the trust. The language of the
proposed statute also clarifies the manner in which the identity of the “currently-serving”
trustee of a trust referenced in a beneficiary designation or other similar instrument is
proven by utilizing a Certification of Trust already included in the “Ohio Trust Code™ at
Revised Code Section 5810.13. Frequently, the person or entity serving as trustee at the
time such a beneficiary designation is created will be different than when the payvment is
made upon the death of the insured, contributor to an IR A, participant in a profit-sharing
plan, etc. Prospectively, new Section 5810.14 will provide guidance to financial
institutions, attorneys, financial planners and Ohio citizens by providing a statutorily
suggested method of registration of assets into “trust” form and efficiently identifving the
proper “then-serving trustee™.

New Revised Code Section 5301.071(E) incorporates the use of a Memorandum
of Trust (currently sanctioned by Ohio Law) to allow deeds which would otherwise be
void (pursuant to the common law) to become cured and valid upon filing of such a
Memorandum with the County Recorder’s Office where the previously “void” deed was
recorded. As aresult, an efficient and relatively low-cost procedure which is not
currently statutorily recognized will be provided to Ohio citizens and their advisors to
replace the inefficient and relatively expensive procedure involving costly title searches,
re-opening of estates of grantors who have died and similar expensive processes. In
addition, the provisions of new Revised Code Section 5301.071(E) also provide a
statutorily sanctioned procedure for preparing deeds wherein the intended grantee is
meant to be a “trustee”.

If the proposed legislation is approved and enacted, the process of estate planning and the
funding of trusts for Ohio citizens will be made more efficient, more uniform and less
costly.
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Report of the Estate Planning, Trust and Probate Law Section

To the Council of Delegates:

The Joint Committee on the Ohio Trust Code of the EPTPL Section of the OSBA and the
LLR Committee of the Ohio Bankers League has received several suggestions for
improvements in that Code, has met several times by conference call to discuss them, and
unanimously (both private practice lawyers and lawyer trust-bankers) has recommended
enactment of the OTC improvements below. The OBL LLR Committee has approved
them, the EPTPIL. Section Council has approved them, and the last step in the approval
process is their approval by the OSBA Council of Delegates, which we hereby request
and recommend the following:

A. A proposal to amend RC 5801.10 to clarify that private settlement agreements
can be entered into by some, but not all, parties and will still be binding against
those parties. Further, a proposal to amend RC 5810.09 and 5801.10 to clarify that
private agreements among parties that do not follow the provisions of 3801.10 are
still valid.

B. A proposal to amend R.C. 5801.10 to ensure that it contains the same standard
to determine “the material purpose of the trust” and is consistent with the standard
found in the statute on trust modification ( R.C. 5804.11(B).

C. A proposal to amend R.C. 5804.11 to codify the rule of the NCCUSL
Comment that the court may consider extrinsic evidence of the intent of the

settlor.
Respectfully submitted,
William J. McGraw, Troy
Chair
EXHIBIT A

5801.10 Agreement among interested parties regarding trust matters.

Aok ok

(B) The parties to an agreement under this section shall be alhany two _or more of the
following, or their representatives under the representation provisions of Chapter 5803 of
the Revised Code, except that only the settlor and any trustee are required to be parties to
an amendment of any revocable trust:

koK

(E) Any agreement entered into under this section that complies with the requirements of
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division (C) of this section shall be final and binding on thetrustee—thesetHoriHtivine
all-benetietartes—erediters—whe—are parties to the agreement or represented by parties to

the agreement. whether by reason of Chapter 5803 or otherwise, and their heirs,
successors, and assigns, but shall have no effect on any trustee, settlor, beneficiary or
creditor who is not a party to the agreement or represented bv a party to the agreement .

E 3

(N) This section does not prohibit some or all of the persons who could enter into an
agreement under this section from entering into agreements that are not described in this
section and that are governed by other law, including common law. Nothing in this
section shall limit or negate anvy consents. releases or ratifications, whether under Section
5810.09 of the Revised Code or otherwise. relating to anv agreement described in this
section or governed by other law.

5810.09 Beneficiary consent to conduct constituting breach.

A trustee is not liable to a beneficiary for breach of trust if the beneficiary or the
beneficiary’s representative under the representation provisions of Chapter 5803 of the
Revised Code consented to the conduct constituting the breach, released the trustee from
liability for the breach, or ratified the transaction constituting the breach, unless the
consent, release, or ratification of the beneficiary_or representative was induced by
improper conduct of the trustee or, at the time of the consent, release, or ratification, the
beneficiary or representative did not know of the beneficiary's rights or of the material
facts relating to the breach.

This section applies resardless of whether the conduct being consented to. released or
ratified constitutes one or more breaches of fiduciary dutv. violates one or more
provisions of the Revised Code. or is taken without required court approval.

Rationale for proposal

Permit limited or non-PSAs. The Committee recommends permitting limited Private
Settlement Agreements (where not all beneficiaries join), and clarifying that non-PSA
arrangements that by consent, release or ratification function similarly to PSAs are also
permitted.

EXHIBIT B

5801.10 Agreement among interested parties regarding trust matters.

sk ok

(C) ... Matters that may be resolved by private settlement agreement include, but are not
limited to, all of the following:
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(4) Modifying the trust instrument, if the modification is not inconsistent with any
dominant material purpose [or objective] of the trust.

Rationale for proposal

Correct a reference. The Committee recommends correction of a cross-reference in the
PSA statute (RC 5801.10) that is intended to track the statute on trust modification (RC
5804.11(B) by amending the former to track the latter:

EXHIBIT C

R.C. 5804.11 Termination or modification of noncharitable irrevocable trust.

ok

(B) A noncharitable irrevocable trust may be terminated upon consent of all of the
beneficiaries if the court concludes that continuance of the trust is not necessary to
achieve any material purpose of the trust. A noncharitable irrevocable trust may be
modified, but not to remove or replace the trustee, upon consent of all of the beneficiaries
if the court concludes that modification is not inconsistent with a material purpose of the
trust. A spendthrift provision in the terms of the trust may, but is not presumed to,
constitute a material purpose of the trust. In determining what constitutes a material
purpose of a trust a court may, but is not required to. consider extrinsic evidence
indicating a settlor’s intent at the time the instrument was executed.

Rationale for proposal
Use of extrinsic evidence. The Committee recommends an addition to the statute on

trust termination or modification (RC 5804.11) to codify the rule of the NCCUSL
Comment that the court may consider extrinsic evidence of the intent of the settler.
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CERTAIN CIRCUMSTANCES AND SUBJECT TO LIMITATIONS.

Summary and Rationale for Proposal

The new Ohio Uniform Power of Attorney Act provides in Sections 1337.42 and
1337.58 of the Ohio Revised Code that (under stated conditions) an agent may create a trust
for the principal. The Ohio Trust Code appears to make that impossible, by requiring for trust
creation under Sections 5804.02(A)(1) and (2) that the settlor is competent and intends to
create the trust. The Section Council would resolve the conflict by permitting trust creation,
an important planning device, subject to the existing safeguards in Sections 1337.42 and
1337.58 of the Revised Code. The Section Council thus proposes to amend Section 5804.02
of the Ohio Revised Code by adding a new division (F) as shown in redlined format below:

Text of the Proposal

5804.02

(F) An agent under a power of attornev mav create a trust for the principal, whether or
not the principal has capacity to create the trust and indicates an intention to create
the trust. but onlv as provided in sections 1337.21 to 1337.64 of the Ohio Revised
Code, including sections 1337.42 and 1337.58 of the Ohio Revised Code and their
limitations on creation of trusts and on gifts of property of the principal and the duty
of the agent to attempt to preserve the principal’s estate plan.

8.4 = Ohio Trust Code Manual



Chapter 9:
EPTPL Section Reports to the

Council of Delegates for Spring
2013 and Spring 2014

Table of Contents

EPTPL Section Reports to the OSBA Council of Delegates for Spring 2013..........cccccviiveieeeeeeeecnns 1
Report of the Estate Planning, Trust and Probate Law Section .......cccooveeveeeieeeiieeieeeieeenennn, 3
0T 0o 1Y I =21 3
0T 0o 1Y I - 27 5
0T 0o 1Y | I =22 T 7

EPTPL Section Report to the OSBA Council of Delegates for Spring 2014 .........ccooecvvvvveeeeeeennnns 23
EPTPL Letter to the Council of Delegates .........uueeeviiiiiiciiiiiiiiee e 25
PropPOSEd StAtULE......eiiiiiiiiie e e e e e e e e e s e e e e e s 25

EPTPL Section Reports for Spring 2013 and Spring 2014 e i



ii ® Ohio Trust Code Manual



EPTPL Section Report to the
OSBA Council of Delegates
for Spring 2013

EPTPL Section Reports for Spring 2013 and Spring 2014 « 9.1



9.2 ¢ Ohio Trust Code Manual



74 REPORT OF THE ESTATE PLANNING, TRUST AND PROBATE LAW SECTION
75
76  To the Council of Delegates:
77
78 The Estate Planning, Trust and Probate Law (“EPTPL”) Section hereby
79  respectfully requests your favorable consideration of three legislative proposals. Those
80 three legislative proposals, the substance and rationale for each of which is described in
81  further detail below, may be summarized as follows:
82
83 L To add new ORC § 2127.012 to facilitate the sale of real estate by a guardian
84  without a court-supervised land sale proceeding if all appropriate interested parties
85  provide written consent and the sale price is at least 80% of a recent, appraised value.
86
87 2. To amend ORC § 5302.23(B) and amend ORC § 5302.24 to provide that a “transfer
88 on death” (“TOD”) designation in favor of a titleholder’s spouse shall be revoked by
89  operation of law if the titleholder and such spouse are later divorced, or if they obtain a
90  dissolution or annulment of their marriage.
91
92 3. To amend various provisions of Ohio’s Parentage Act (ORC Chapter 3111), to
93  amend Ohio’s laws of inheritance with respect to after-born children by amending ORC §
94  2105.14 and ORC § 2107.34, and by adding new ORC § 5801.12, all with a view toward
95 accommodating so-called “assisted reproductive technologies” (“ART”’) and updating Ohio
96 law to recognize and clarify the inheritance rights of children born as a result of ART.
97
98
99 Respectfully submitted,
100
101 Kevin G. Robertson, Cleveland
102 Chair
103
104
105
106 PROPOSAL #1: TO AMEND OHIO LAW TO FACILITATE SALES OF LAND BY A
107 GUARDIAN WITHOUT RESORT TO LAND SALE PROCEEDINGS, PROVIDED
108 THAT INTERESTED PARTIES CONSENT AND THAT THE SALE PRICE IS AT
109 LEAST 80% OF APPRAISED VALUE

110

111  Summary and Rationale for Proposal

112

113 Currently a guardian’s only option for selling real estate owned by the ward is to

114  implement a land sale proceeding under ORC § 2127.10. Land sale proceedings can be time
115  consuming, complicated and expensive. Administrators of decedent’s estates generally must
116  also file a land sale action in order to sell real property. However, there is a simplified method of
117  obtaining authority to sell real estate from a decedent’s estate. Under ORC § 2127.011, the heirs
118  of a decedent’s estate may consent to a sale if the consents are filed with the probate court, as
119  long as none of the heirs is a minor.
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The proposed language of new ORC § 2127.012 would allow the option of selling real
estate from the guardianship estate by filing the same type of consents as in a decedent’s estate.
Proposed ORC § 2127.012 is modeled after existing ORC § 2127.011 and requires consents by
the ward’s next-of-kin who would otherwise be required to be notified of the sale in a land sale
proceeding. The consents must be filed with the probate court. Minimum selling price,
appraisement requirements and bonding requirements are included to protect the ward. If
enacted, ORC § 2127.012 will make it simpler for guardians to sell a ward’s real estate, put
safeguards into place, and conserve the ward’s assets by making the process simpler and less
expensive than a land sale proceeding.

Text of the Proposal

2127.012. (A) In addition to the other methods provided by law a guardian of the estate may sell
at public or private sale, grant options to sell, exchange, re-exchange, or otherwise dispose of any
parcel of real estate belonging to the estate at any time at prices and upon terms as are consistent
with this section and may execute and deliver deeds and other instruments of conveyance if all
the following conditions are met:

(1) The ward’s spouse and all persons entitled to the next estate of inheritance from the
ward in the real property, give written consent to a power of sale for a particular parcel of real
estate or to a power of sale for all the real estate belonging to the estate. Each consent to a power
of sale provided for in this section shall be filed in the probate court.

(2) Any sale under a power of sale authorized pursuant to this section shall be made at a
price of at least eighty per cent of the appraised value, as set forth in an approved inventory if the
real estate was appraised within two years of the filing of the consents. If the value of the real
estate in an approved inventory was not determined by an appraisement, or the appraisement was
completed more than two years prior, the real property shall be appraised and a sale shall be
made at a price of at least eighty per cent of the appraised value.

(3) No power of sale provided for in this section is effective if the ward’s spouse or any
next-of kin is a minor. No person may give the consent of the minor that is required by this
section.

(4) Upon filing consents under this section, the guardian shall execute such bond or
additional bond payable to the state in an amount that the court considers sufficient, having
regard to the amount of real property to be sold, its appraised value, the amount of the original
bond given by the guardian, and the distribution to be made of the proceeds arising from the sale.

(B) A ward’s spouse who is the guardian of the estate may sell real estate to himself
pursuant to this section.
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166 PROPOSAL #2: TO AMEND OHIO LAW TO PROVIDE THAT REAL ESTATE

167 TRANSFER ON DEATH DESIGNATIONS IN FAVOR OF TITLEHOLDER’S SPOUSE
168 ARE REVOKED BY OPERATION OF LAW IN THE EVENT OF DIVORCE,

169 DISSOLUTION OR ANNULMENT

170

171  Summary and Rationale for Proposal

172

173 The proposed statutory change to ORC § 5302.23(B) would automatically revoke a

174  transfer on death beneficiary designation, made by the owner for the owner’s spouse, if the
175  owner and his or her spouse are subsequently divorced, obtain a dissolution of the marriage, or
176  have the marriage annulled.

177

178 Currently, the statutes for transfer on death designations for real estate do not address this
179  issue. However, similar provisions addressing the effects of the termination of marriage on
180  spousal beneficiary designations or on ownership rights already exist in several different
181  contexts, including: wills (ORC § 2017.33(D)); beneficiary designations under life insurance
182  policies, annuities, POD accounts, IRA’s, employer death benefit plans, etc. (ORC §
183  5815.33(B)(1)); personal property held as joint tenants with rights of survivorship
184  (5315.34(A)(1); and real estate survivorship tenancy (ORC § 5302.20(C)(5)). The proposed
185  statutory language mirrors the language in these statutes and will produce results which are
186  consistent with other facets of asset transfer.

187

188 The automatic termination of a transfer on death beneficiary designation for a spouse in
189  the event of legal separation was also considered. However, of the four statutes cited above,
190 only one (wills) dealt with the effect of a legal separation. The Section decided not to
191  recommend an automatic termination of a spouse’s beneficiary designation in the event of a legal
192  separation for various reasons, including (1) the parties are still considered to be legally married
193  to one another, (2) legal separation is often used as an estate planning device to retain the marital
194  deduction, (3) title examiners would be burdened with looking at and interpreting the contents of
195 the legal separation document, and (4) if the parties intended to terminate the designation
196  because of the legal separation, they could file with the county recorder: (i) an affidavit of
197  termination, or (ii) a new transfer on death affidavit naming a different beneficiary.

198

199 If the proposal to add paragraph (12) to ORC § 5302.23(B) is enacted, this necessitates
200  some minor changes to ORC 8§ 5302.24. Generally, ORC § 5302.24 as currently written states
201  that the new (12/28/09) statutes on transfer on death affidavits do not affect transfer on death
202  deeds and transfer on death beneficiary designations made under the old (pre-12/28/09) statutes.
203  This would make newly proposed ORC § 5302.23(B)(12) ineffective as to transfer on death
204  deeds and beneficiary designations executed and recorded prior to 12/28/09. Accordingly, in
205 order to make the newly proposed ORC § 5302.23(B) effective in all cases, the Section
206  recommends the modifications to ORC § 5302.24 as indicated.

207

208  Text of the Proposal

209

210  5302.23. Designating transfer on death beneficiary
211
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(B)***

(12) If, after a transfer on death designation affidavit or a transfer on death deed is recorded
under which the owner’s spouse is designated as a transfer on death beneficiary, the owner of the
real property subject to such affidavit or deed and such owner’s spouse are divorced, obtain a
dissolution of the marriage, or have the marriage annulled, then the designation of the owner’s
spouse as a transfer on death beneficiary under such instrument shall be terminated and the
spouse shall be deemed to have predeceased the owner of the real property.

5302.24. Affect of Revised Code sections 5302.22, 5302.222, and 5302.23

Sections Except as otherwise provided in section 5302.23(B)(12), sections 5302.22, 5302.222,
and 5302.23 of the Revised Code do not affect any deed that was executed and recorded prior to
the—effective—date—of this—section December 28, 2009, or any transfer on death beneficiary
designation made, pursuant to section 5302.22 of the Revised Code as it existed prior to the
effective-date-of-thissection December 28, 2009. If that deed or designation is valid on the day
prior to the-effective-date-of this-section December 28, 2009, the deed or designation continues to
be valid on and after the-effective-date-of this-section December 28, 2009. A grantee of that deed
need not execute a transfer on death designation affidavit that designates the same transfer on
death beneficiary or beneficiaries as in the deed unless the grantee chooses to do so.

22

9.6 = Ohio Trust Code Manual



250 PROPOSAL #3: TO AMEND OHIO LAW TO UPDATE THE PARENTAGE ACT, AND
251 RELEVANT PROBATE CODE AND TRUST CODE PROVISIONS, TO RECOGNIZE
252 AND CLARIFY INHERITANCE RIGHTS OF CHILDREN BORN AS A RESULT OF
253 ASSISTED REPRODUCTIVE TECHNOLOGIES (“ART”)

254

255 Summary and Rationale for Proposal

256

257 Ohio’s law on the inheritance rights of children born using assisted reproductive

258 technologies or “ART” is very unclear for two reasons. The first reason is that the parentage
259 statute of ORC Chapter 3111 defines the parent/child relationship for only two types of
260 children born through ART, those born using non-spousal artificial insemination and those
261 born using donated embryos. The EPTPL Section Council (the “Council”) believes that the
262 parentage chapter needs to be a universal gamete statute that defines the parent/child
263 relationship for children born through any type of ART (“ART children™), including those
264 born using technologies that may be developed in the future.

265

266 The second reason is that the statutes governing intestacy, wills and trusts either do
267 not address (or do not clearly address) the inheritance rights of all ART children, including
268 those born posthumously. The changes to the parentage chapter should clarify the inheritance
269 rights of those ART children born during the lifetime of the intended parents. In essence, such
270 children will be treated like other children born without the use of ART. Changes to the
271 statutes governing the laws of intestacy, wills and trusts are therefore necessary to clarify the
272 inheritance rights of only those ART children born posthumously.

273

274 Below are explanations and text for each of the proposed statutory changes related to this
275 proposal.

276

277  Part A - Explanation and Text

278

279 ORC Section 3111.01(A) currently provides that ORC Sections 3111.01 to 3111.85

280  establish the parent and child relationship for Ohio law and confer and impose certain rights and
281  obligations in connection with such relationship. This cross-reference to ORC Section 3111.85
282  was not amended to reflect the adoption of either the artificial insemination statute of ORC
283  Sections 3111.86-96 or the embryo donation statute of ORC Section 3111.97. The proposed
284  statutory change expands the cross-reference in ORC Section 3111.01(A) from ORC Section
285  3111.85to ORC Section 3111.97 to include these two new statutes. The Council feels that this
286  change is necessary since these additional sections clearly define the parent/child relationship
287  for some types of ART children and will (with the adoption of this proposal) define it for all

288  types of ART children.

289

290  3111.01 Parent and child relationship defined.

291

292 (A) As used in sections 3111.01 to 3111.853111.97 of the Revised Code, “parent and child
293 relationship” means the legal relationship that exists between a child and the child’s natural or
294 adoptive parents and upon which those sections and any other provision of the Revised Code
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confer or impose rights, privileges, duties, and obligations. The “parent and child
relationship” includes the mother and child relationship and the father and child relationship.

(B) The parent and child relationship extends equally to all children and all parents,
regardless of the marital status of the parents.

Part B — Explanation and Text

ORC Section 3111.88 currently contains the definitions used in Ohio’s artificial
insemination statute. These definitions address only one form of ART, namely non- spousal
artificial insemination. In order to define the inheritance rights of all ART children, the
definitions in the parentage statute must be expanded to include all forms of ART, not just non-
spousal artificial insemination.

The proposed statutory change deletes the definitions of “Artificial insemination” and
“Non-spousal artificial insemination” and replaces them with a broad definition of “Assisted
reproductive technologies.” The proposed change also adds or changes various definitions.
The “Notice of revocation” definition is added to facilitate a change made in ORC Section
3111.92 that permits a spouse to withdraw his or her consent to ART. The definition of
“Donor” is expanded to include any individual who supplies any type of genetic material for
any type of ART procedure, not just semen for non-spousal artificial insemination. The
definition of “Supervising physician” is added to identify the one physician who is ultimately
responsible for the ART process set forth in ORC Section 3111.91. The definition of
“Recipient” has been expanded to include anyone who receives genetic materials that is then
used to cause a pregnancy, not just a woman who has been artificially inseminated.

3111.88  Nen-spousat-artificial-insemination-definitions—Definitions for Assisted

Reproductive Technologies.

As used in sections 3111.88 to 3111.96 of the Revised Code:

(A) “A
eanal—el;u{ems—tmeugh—ms#u#wms—er—e#wpamﬂaal—mean&mswted reproductlve
technologies,” sometimes referred to as “ART,” means any medical or scientific technology or
method designed to assist one or more persons to cause a pregnancy through means other
than by sexual intercourse. Assisted reproductive technologies shall include all technologies
currently designed to impregnate a woman other than by sexual intercourse that exist as of the
date of the enactment of this section or that may be developed in the future.

(B) “Donor” means a-fanany individual (1) who voluntarily supplies ova or semen fora nen-

spousal-artificial-inseminationthat is used to cause a pregnancy by means other than by sexual

intercourse and (2) does not intend to raise the resulting child as his or her own.

the—semen%f—a—man—whe—%et—her—lwsb&nd—Notlce of revocatlon” means a wrltlnq 5|qned by a
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340 person that indicates his or her desire to revoke a consent previously given by such person to
341 the use of assisted reproductive technologies.

342

343 (D) “Physician” means a-persenan individual who is licensed pursuant to Chapter

344 47314731 of the Revised Code to practice medicine or surgery or osteopathic medicine or
345 surgery in thisthe state.

346

347 (E) “Recipient” means a-woman-who-has—been-artificialhy-inseminated-with-thean individual
348 who received ova or semen effrom a donor. to be used to cause a pregnancy by means other
349 than sexual intercourse.

350

351 (F)_“Supervising physician” means the physician performing or supervising the assisted
352 reproductive technologies procedure in accordance with section 3111.90 of the Revised Code.
353

354 Part C — Explanation and Text

355
356 ORC Section 3111.89 currently states that ORC Sections 3111.88 to 3111.96 are
357 intended to cover only non-spousal artificial insemination. It also states that these sections do

358 not deal with the artificial insemination of a wife with the semen of her husband or with
359 surrogate motherhood. Since this legislative proposal is designed to have the parentage
360 statute apply to all forms of ART, this section needs to be updated to reflect this change. The
361 statute will now provide that except as provided in the proposed ORC Sections 3111.92 —
362 3111.94, the provisions of ORC Section 3111.88 - .96 will not apply to married couples
363 utilizing their own genetic materials.

364

365 3111.89 Coverage of provisions.

366

367 Sections 3111.88 to 3111.96 of the Revised Code deal with-ren-speusal-artificial insemination
368 for—the—purpose—of impregnating_the use of assisted reproductive technologies designed
369 to impregnate a woman so that she can bear a child that she intends to raise as her
370 child. FheseExcept as provided in sections 3111.92 to 3111.94 of the Revised Code, these
371 sections do not dealwihthearttiealnsemination-ota-wite with-the semen-otherhushband
372 or-withcover the use of assisted reproductive technologies involving a married couple utilizing
373 their own ova and semen or involving surrogate motherhood_or embryo donation.

374

375 Part D — Explanation and Text

376

377 ORC Section 3111.90 currently provides that non-spousal artificial insemination
378 shall be performed by a physician or by a person who is under the control or supervision of a
379 physician. The proposed statutory change extends this requirement to the use of any ART, not
380 simply non-spousal artificial insemination.
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3111.90 Physician supervision.

A-nen-speusal-artificial-inseminationAny use of assisted reproductive technologies shall be

performed by a physician or_by a person who is under the supervision and control of a
physician. Supervision requires the availability of a physician for consultation and direction,
but does not necessarily require the personal presence of the physician who is providing the
supervision.

Part E — Explanation and Text

ORC Section 3111.91 currently provides that a physician or a person under the control
of a physician may assist with non-spousal artificial insemination only if certain information
is acquired and steps are taken within one year prior to the supplying of semen. The
proposed change reflects the fact that the artificial insemination statute is being changed to
a universal gamete statute, so that such information must be acquired prior to using any form
of ART, not just non-spousal insemination. The proposed change also clarifies that the person
who is required to collect certain medical information and to determine certain laboratory
studies are acceptable is the “supervising physician.”

3111.91 Medical history and physical examination of donor.

(A) {n—a—neon-spousal—artificial—inseminationWhen employing any assisted reproductive

technologies, fresh or frozen semen_or ovum may be used, provided that the requirements of
division (B) of this section are satisfied.

(B)(1) A physician, physician assistant, clinical nurse specialist, certified nurse practitioner,
certified nurse-midwife, or person under the supervision and control of athe s uperwsmg
physician may use fresh ova or semen for purposes of

insemination,employing any assisted reproductive technologies only if within one year prior to
the supplying of the-semensuch genetic material, all of the following occurred:

(@) A complete medical history of the donor, including, but not limited to, any available
genetic history of the donor, was obtained by a physician, a physician assistant, a clinical nurse
specialist, or a certified nurse practitioner.

(b) The donor had a physical examination by a physician, a physician assistant, a clinical nurse
specialist, or a certified nurse practitioner.

(c) The donor was tested for blood type and RH factor.

(2) A physician, physician assistant, clinical nurse specialist, certified nurse practitioner,
certified nurse-midwife, or person under the supervision and control of athe sugerwsmg
physician may use frozen ova or semen for purposes of

inseminationemploying any assisted reproductive technologies only if all the following

apply:
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427 (a) The requirements set forth in division (B)(1) of this section are satisfied;

428

429 (b) In conjunction with the supplying of the—such genetic material (ova or semen), the
430 semengenetic material or_the blood of the donor was the subject of laboratory studies that the
431 supervising _physician—invelved—in—the—non-speusal—artificial —insemination  considers
432 appropriate. The laboratory studies may include, but are not limited to, venereal disease
433 research laboratories, karotyping, GC culture, cytomegalo, hepatitis, kem-zyme, Tay- Sachs,
434 sickle-cell, ureaplasma, HLTV-III, and chlamydia.

435

436 (c) The supervising physician-inrvehved-in-the-non-speusal-artificial-insemination determines
437 that the results of the laboratory studies are acceptable results.

438

439 (3) Any written documentation of a physical examination conducted pursuant to division
440 (B)(1)(b) of this section shall be completed by the individual who conducted the examination.
441

442 Part F — Explanation and Text

443

444 ORC Section 3111.92 currently provides that a married woman who desires to use non-
445 spousal artificial insemination may only do so if both she and her husband sign a written
446 consent. The proposed statutory change expands this consent requirement to the use of all
447 forms of ART. It also provides that a consenting spouse may withdraw such consent at any
448 time prior to the last step being taken to impregnate the spouse or third party. The Council
449 feels that this right of revocation is necessary given the fact that so much can change (the
450 marital relationship, the desire to have more children, etc.) between the time that a spouse’s
451 consent is given and the time that steps are taken to impregnate a woman using ART.

452

453 3111.92 Consent by both spouses.

454
455
456
457
458
459 Effective Date:-03-22-2001

460 The use of any assisted reproductive technologies by a married couple may occur only if both
461 spouses sign a written consent meeting the requirements of section 3111.93(A) of the
462 Revised Code and that consent is not revoked. At any time prior to taking the last step to
463 impregnate the spouse or third party, either spouse may revoke such consent pursuant to a
464 notice of revocation delivered to the supervising physician, which notice shall become
465 effective upon receipt by the supervising physician. The spouse revoking such consent shall
466 also make a reasonable effort to deliver the notice of revocation to his or her spouse. Upon
467 receipt of the notice of revocation, the supervising physician shall not permit any frozen
468 embryos to thaw or permit the fertilization of any ova unless written consent is thereafter
469 obtained from both spouses. Notwithstanding anything in Chapter 3111 of the Revised Code
470 to the contrary, the spouse who properly delivers the notice of revocation to the supervising
471 physician shall not legally be regarded as the natural parent of any child thereafter
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conceived using any assisted reproductive technology, the consent for which was revoked by
such spouse.

Part G — Explanation and Text

ORC Section 3111.93 currently requires a physician to obtain the written consent of
the recipient (the donee) of the non-spousal artificial insemination that includes certain
statements and acknowledgements of the recipient as well as other information. The proposed
statutory change expands this consent requirement to the recipients employing any form of
ART and clarifies that the consent form must be signed by the supervising physician as well as
the recipient.

3111.93 Provisions of consent form.

(A) Prior to a-nen-speusal-artificial-inseminationthe use of assisted reproductive technologies,
the supervising physician-assectated-with-it shall do the following:

(1) Obtain the written consent of the recipient on a form that the physician shall provide. The
written consent shall contain all of the following information and statements, some of which
describe obligations and restrictions which are hereby imposed upon the supervising physician:

(a) The name and address of the recipient and, if married, his or her husbandspouse;
(b) The name of the physician;

(c) The proposed location of the performance of the artificial-inseminationassisted reproductive
technologies procedure;

(d) A statement that the recipient and, if married, his or her husbanrdspouse consent to the
artificial-inseminationassisted reproductive technologies procedure;

(e) If desired, a statement that the recipient and, if married, his or her husbardspouse consent
to more than one artificial-inseminationassisted reproductive technologies procedure if
necessary;

(f) A statement that the donor shall not be advised by the supervising physician or
another person performing the artificial—inseminationasassisted reproductive technologies
procedure as to the identity of the recipient or, if married, his or her husbandspouse and that
the recipient and, if married, his or her husbandspouse shall not be advised by the physician
or another person performing the artificialinseminationassisted reproductive technologies
procedure as to the identity of the donor, unless the donor otherwise agrees in writing;

(9) A statement that the supervising physician is to obtain necessary ova or semen from a
donor and, subject to any agreed upon provision as described in division (A)(1)(n) of this
section, that the recipient and, if married, his or her husbardspouse shall rely upon the
judgment and discretion of the_supervising physician in this regard,;
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518 (h) A statement that the recipient and, if married, his or her husbandspouse understand that
519 the supervising physician cannot be respensiblesupervising for the physical or mental
520 characteristics of any child resulting from the artificial-inseminationassisted reproductive
521 technologies procedure;

522

523 (i) A statement that there is no guarantee that the recipient will become pregnant as a

524 result of the artificial-inseminationassisted reproductive technologies procedure;

525

526 (j) A statement that the artificial—inseminationassisted reproductive technologies
527 procedure shall occur in compliance with sections 3111.88 to 3111.96 of the Revised
528 Code;

529

530 (k) A brief summary of the paternityparentage consequences of the artificial
531 inseminationassisted reproductive technologies procedure as set forth in section 3111.95 of
532 the Revised Code;

533
534 (I) The signature of the recipient and, if married, his or her husbandspouse;
535

536 (m) If agreed to, a statement that the artificial-inseminationassisted reproductive technologies
537 procedure will be performed by a person who is under the supervision and control of the
538 supervising physician;

539

540 (n) Any other provision that the physician, the recipient, and, if married, his or her

541 husbandspouse agree to include.

542

543 (2) Sign such consent form acknowledging those obligations and restrictions described in

544 section 3111.93(A)(1) of the Revised Code.

545

546 (3) Upon request, provide the recipient and, if married, his or her husbandspouse with the
547 following information to the extent the physician has knowledge of it:

548

549 (@) The medical history of the donor, including, but not limited to, any available genetic
550 history of the donor and persons related to him by consanguinity, the blood type of the donor,
551 and whether he has an RH factor;

552

553 (b) The race, eye and hair color, age, height, and weight of the donor; (c)

554 The educational attainment and talents of the donor;

555 (d) The religious background of the donor;

556

557 (e) Any other information that the donor has indicated may be disclosed.

558

559 (B) After each nen-spousal—artificial—insemination—of—a—womanassisted reproductive
560 technologies procedure, the supervising physician-asseciated-with-it shall note the date of the
561 artificial—inseminationassisted reproductive technologies procedure in the supervising
562 physician’s records pertaining to the woman and the artificial—inseminationassisted
563 reproductive technologies procedure, and retain this information as provided in section
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3111.94 of the Revised Code.

Part H — Explanation and Text

ORC Section 3111.94 currently requires a physician to retain the consents and
information required to be obtained under ORC Section 3111.93 for a certain period of time.
This section also provides that such information provided to the recipient shall be open for
inspection by the recipient (and if married, her husband) until the ART child reaches age 21.
Information about the donor that was not provided to the recipient must be retained for at
least five years after the artificial insemination.

The proposed statutory change imposes a duty on the supervising physician to
retain any notice of revocation delivered under ORC Section 3111.92 until the ART child
attains the age of 21 years. It also grants an ART child who has attained the age of 18
years the right to inspect the information provided to the recipient until the ART child has
reached age 21.

3111.94 Confidentiality.

(A) The supervising physician—whe—is—asseciated—with—a—non-speusal—artificial
insemination shall place the written consent obtained pursuant to division (A)(1) of section
3111.93 of the Revised Code, information provided to the recipient and, if married, his or her
husbandspouse pursuant to division (A)(23) of that section, other information concerning the
donor that the supervising physician possesses, and other matters concerning the artificial
inseminationassisted reproductive technologies procedure in a file that shall bear the name of
the recipient. This file shall be retained by the supervising physician in the-physieian’shis or
her office separate from any regular medical chart of the recipient, and shall be confidential,
except as provided in divisions (B) and (C) of this section. This file is not a public record
under section 149.43 of the Revised Code.

(B) The written consent form and information provided to the recipient and, if married, his
or_her husbandspouse pursuant to division (A)(23) of section 3111.93 of the Revised Code
and, if applicable, any notice of revocation delivered to the supervising physician pursuant
to section 3111.92 of the Revised Code shall be open to inspection only until the child born as
the result of the non-speusal—artificial—inseminationassisted reproductive technologies
procedure is twenty-one years of age, and only to the recipient er—if married;-herhusbandand,
if married, his or her spouse, and to the child born as the result of assisted reproductive
technologies at any time after attaining the age of eighteen years, upon request to the

supervising physician.

(C) Information pertaining to the donor that was not provided to the recipient and, if married,
his or her husbandspouse pursuant to division (A)(23) of section 3111.93 of the Revised
Code and that the supervising physician possesses shall be kept in the file pertaining to

the nen-speusal-artificial-inseminationassisted reproductive technologies procedure for at least
five years from the date of the artificialinseminationassisted reproductive technologies
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609 procedure. At the expiration of this period, the supervising physician may destroy such
610 information or retain it in the file.

611

612 The supervising physician shall not make this information available for inspection by any
613 person during the five-year period or, if the_supervising physician retains the information after
614 the expiration of that period, at any other time, unless the following apply:

615

616 (1) A child is born as a result of the artificial-inserminationassisted reproductive technologies
617 procedure, an action is filed by the recipient, or his or her husband-if-she-is marriedspouse, or
618 a guardian of the child in the domestic relations division or, if there is no domestic relations
619 division, the general division of the court of common pleas of the county in which the office of
620 the physician is located, the child is not twenty-one years of age or older, and the court
621 pursuant to division (C)(2) of this section issues an order authorizing the inspection of
622 specified types of information by the recipient, husband, or guardian;

623

624 (2) Prior to issuing an order authorizing an inspection of information, the court shall determine,
625 by clear and convincing evidence, that the information that the recipient, husband, or guardian
626 wishes to inspect is necessary for or helpful in the medical treatment of the child born as a
627 result of the artificial—inseminationassisted reproductive technologies procedure, and shall
628 determine which types of information in the file are germane to the medical treatment and are
629 to be made available for inspection by the recipient, husbandhis or her spouse, or guardian in
630 that regard. An order only shall authorize the inspection of information germane to the medical
631 treatment of the child.

632

633 Part | — Explanation and Text

634

635 ORC Section 3111.95 currently defines the parent/child relationship only for ART

636 children born through the use of non-spousal artificial insemination. It provides that a
637 married woman who is the subject of the non-spousal artificial insemination shall be the
638 mother. It also provides that if she is married and her husband consents to the insemination,
639 the husband shall be treated as the father. It further provides that the donor shall not be treated
640 as a parent.

641

642 The proposed statutory change establishes the parent/child relationship for all ART
643 children, even those born posthumously. It provides that a recipient shall be regarded as the
644 natural parent of all ART children born before or after the recipient’s death. His or her
645 spouse also becomes a natural parent if such person consented to the ART procedure and if a
646 notice of revocation has not been filed by such spouse. It further provides that a donor of any
647 genetic material will not be considered a parent of any ART child born using such genetic
648 material.

649

650 3111.95 Husband—considered—natural—father——child—natural—child: Parent and Child
651 Relationship Involving Children Born Through Assisted Reproductive Technologies.

652

653 This section defines the parent and child relationship for children born through the use of any
654 assisted reproductive technologies, including all such children born posthumously, and shall
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apply notwithstanding any provision in Chapter 3111 of the Revised Code tothe contrary.
The inheritance rights of such children are specifically limited as described in sections
2105.14, 2107.34 and 5801.12 of the Revised Code.

na&u;al—eh#d—ef—the—husbandparent of any and aII chlldren born before or after the recipient’s

death as a result of any assisted reproductive technologies procedure in which the recipient
was involved. A presumption that arises under division (A)_of section 3111.02 or division
(A)(1) or (2) of section 3111.03 of the Revised Code is conclusive with respect to this
fatherparent and child relationship, and no action or proceeding under sections 3111.01 to
3111.18 or sections 3111.38 to 3111.54 of the Revised Code shall affect the relationship.

(B)-H-a-weman-is-the-subject-of-a-non-speusal-artificial-tasemination If the recipient is
married and if his or her spouse consented to the assisted reproductive technologies procedure

in_which the recipient was involved, and a notice of revocation has not been filed by the
spouse in accordance with section 3111.92 of the Revised Code, the consenting spouse shall
be legally regarded as the natural parent of any and all children born before or after the
recipient’s death as a result of such assisted reproductive technologies procedure, and any child
or children so born shall legally be treated as the natural child of the spouse. A presumption
that arises under division (A) of section

3111.02 or division (A)(1) or (2) of section 3111.03 of the Revised Code is conclusive with
respect to this parent and child relationship, and no action or proceeding under sections
3111.01 to 3111.18 or sections 3111.38 to 3111.54 of the Revised Code shall affect the

relationship.

(C) _If a recipient utilizes assisted reproductive technologies to have one or more
children, the donor shall not be treated-intaw-erlegally regarded as the natural fatherof-a child
conceivedparent of any and all children born as a result of the artificial insemination—and
aassisted reproductive technologies procedure, and any child so eenceivedborn shall not be
treated-in-taw-orlegally regarded as the natural child of the donor. No action or proceeding
under sections 3111.01 to 3111.18 or sections 3111.38 to
3111.54 of the Revised Code shall affect these consequences.

Part J — Explanation and Summary

ORC Section 3111.96 currently provides that the failure of a physician or other
person to comply with the statutory requirements of ORC Sections 3111.88 to 3111.95 does
not affect the legal rights of the recipient, the recipient’s spouse or the donor. The proposed
statutory change simply expands this noncompliance statute to the use of any form of ART.

3111.96 Noncompliance.
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700 The failure of a supervising physician or person under the supervision and control of a
701 supervising physician to comply with the applicable requirements of sections
702 3111.883111.88 to 3111.953111.95 of the Revised Code shall not affect the legal status,

703 rights, or obligations of a child conceived as-a—+esult-of-a—non-spousal-artificial insemination
704 through the use of any assisted reproductive technology, a recipient, a husbandrecipient’s

705 spouse who consented to the ren-spousal-artificial-insemination-of-his wifeuse of an assisted
706 reproductive technology by the recipient, or the donor. If a recipient-whe—is, and if married
707 andhis or her husbardspouse, make a good faith effort to exeeute—acomply with the written
708 consent that—is—in—comphiance—withrequirements of section 3141:933111.93 of the Revised
709 Code relative to a—nen-speusal—artificial inseminationan assisted reproductive technology
710 procedure, the failure of the written consent to so comply shall not affect the paternity
711 consequencesparental determinations set forth in divisien{A)-efsection 33111+.953111.95 of the
712 Revised Code.

713

714 Part K — Explanation and Text

715

716 ORC Section 2105.14 currently provides that descendants of an intestate that are
717 “begotten” before the intestate’s death but born thereafter will inherit from the intestate estate.

718 The term “begotten” is not defined and may be difficult to interpret with the advent of
719 ART, especially when genetic materials and embryos can be frozen for years.

720

721 The proposed change maintains the intent of the statute and provides that no descendant
722 of an intestate shall inherit unless living at the time of the death of the intestate or born
723 within 300 days thereafter. Therefore, no posthumously-born ART child born more than 300
724 days after the intestate’s death will inherit from that intestate’s estate.

725

726 2105.14 Inheritance Rights of Posthumous ehie-te-irheritChild.

727
728
729
730 intestatebut-in-no-other-case-can-a—person—tnrheritNo descendant of an intestate shall inherit
731 under Chapter 2105 of the Revised Code unless living at the time of the death of the intestate.
732 or born within 300 days thereafter.

733

734 Part L — Explanation and Text

735

736 ORC Section 2107.34 is in the will chapter of Ohio law. It currently provides that
737 “afterborn” children are entitled to receive a share of a probate estate equal to what he or she

738 would have received under the laws intestacy. It is not clear whether this would apply to
739 posthumously-born ART children. While they are certainly “afterborn” children since they are
740 born after the execution of the will, they may not be the “children” of the testator based on
741 Ohio’s current parentage statute (ORC Section 3111.95). Ohio case law suggests that where
742 the intent of the testator is not clear, the court will look to the law of intestacy, which provides
743 only for “begotten” children. Therefore, it is unclear under current Ohio law whether a
744 posthumously-born ART child would inherit an intestate share of the estate under the will
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statute of ORC Section 2107.34 or whether such child would not be entitled to inherit at
all under the “begotten” statute of ORC Section 2105.14.

The proposed change to ORC Section 2107.34 clarifies the rights of
posthumously-born ART children to inherit under a will. It provides that any person born
more than 300 days after the death of the testator will not inherit under a will unless the will
clearly provides otherwise. It states further that if the will in fact provides otherwise, such
person must be born within of period of one year and 300 days from the testator’s death
regardless of any longer duration specified in the will. The Council feels it is necessary to
impose this time period in order to balance the goals of accommodating a testator’s intent with
the goal of ensuring the prompt and orderly administration of estates.

2107.34 Afterborn or pretermitted heirs.

If, after making a last will and testament, a testator has a child born alive, or adopts a
child, or designates an heir in the manner provided by section 2305-252105.15 of the Revised
Code, or if a child or designated heir who is absent and reported to be dead proves to be
alive, and no provision has been made in such will or by settlement for such pretermitted child
or heir, or for the issue thereof, the will shall not be revoked; but unless it appears by such will
that it was the intention of the testator to disinherit such pretermitted child or heir, the devises
and legacies granted by such will, except those to a surviving spouse, shall be abated
proportionately, or in such other manner as is necessary to give effect to the intention of the
testator as shown by the will, so that such pretermitted child or heir will receive a share equal
to that which such person would have been entitled to receive out of the estate if such
testator had died intestate with no surviving spouse, owning only that portion of the
testator’s estate not devised or bequeathed to or for the use and benefit of a surviving spouse. If
such child or heir dies prior to the death of the testator, the issue of such deceased child or heir
shall receive the share the parent would have received if living.

If such pretermitted child or heir supposed to be dead at the time of executing the will has
lineal descendants, provision for whom is made by the testator, the other legatees and devisees
need not contribute, but such pretermitted child or heir shall take the provision made for the
pretermitted child’s or heir’s lineal descendants or such part of it as, in the opinion of the
probate judge, may be equitable. In settling the claim of a pretermitted child or heir, any
portion of the testator’s estate received by a party interested, by way of advancement, is a
portion of the estate and shall be charged to the party who has received it.

Notwithstanding anything in Chapter 2107 of the Revised Code to the contrary, any
person born more than 300 days after the death of a testator shall not inherit under a will as a
child, grandchild or other heir unless the will clearly provides otherwise. If a will clearly
provides that such a posthumously born heir shall inherit under the will, then notwithstanding
anything in the will to the contrary, such heir will inherit only if born within a period of
one year and 300 days from the date of the testator’s death. This provision shall specifically
not apply to the terms of a testamentary trust.
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790 Though measured by Chapter 2105. of the Revised Code, the share taken by a pretermitted
791 child or heir shall be considered as a testate succession. This section does not prejudice the
792 right of any fiduciary to act under any power given by the will, nor shall the title of innocent
793 purchasers for value of any of the property of the testator’s estate be affected by any right
794 given by this section to a pretermitted child or heir.

795

796 Part M — Explanation and Text

797

798 ORC Section 2109.301 provides instructions to the administrator or executor of an

799 estate regarding the timing and filing of an accounting of the estate assets to the probate court.
800 Under the current law, a final account shall be rendered to the court within six months of the
801 date of the appointment of the executor or administrator unless one of five exceptions apply to
802 extend the administration beyond six months automatically.

803

804 The proposed statutory change provides for a sixth exception. If a will has provided
805 inheritance rights to posthumously-born ART children, then the executor will be permitted to
806 extend the estate automatically.

807

808 2109.301 Administrator or executor rendering account.

809

810 (A)An administrator or executor shall render an account at any time other than a time
811 otherwise mentioned in this section upon an order of the probate court issued for good
812 cause shown either at its own instance or upon the motion of any person interested in the
813 estate. Except as otherwise provided in division (B)(2) of this section, an administrator or
814 executor shall render a final account within thirty days after completing the administration
815 of the estate or within any other period of time that the court may order.

816

817

818 (B)

819

820 1) Every administrator and executor, within six months after appointment, shall render a final
821 and distributive account of the administrator’s or executor’s administration of the estate unless
822 one or more of the following circumstances apply:

823

824

825 (f) The decedent’s will provides that children born through assisted reproductive technologies
826 will inherit under the will, as provided pursuant to section 2107.34 of the Revised Code.
827

828 (gb) For other reasons set forth by the administrator or executor, subject to court approval, it
829 would be detrimental to the estate and its beneficiaries or heirs to file a final and distributive
830 account.

831

832

833

834

835
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Part N — Explanation and Text

Under current Ohio law, the right of ART children to inherit under a trust agreement is
very unclear. In part, this is because the parentage statute of ORC Chapter 3111 currently
establishes the parent/child relationship only for those children born using non-spousal
artificial insemination and embryo donation. It does not establish such a relationship for
children born using other forms of ART. It is also unclear because the trust agreement itself
may not specify the inheritance rights of ART children, especially those born posthumously,
and it is virtually impossible to predict what the settlor would have intended in those cases.

The proposed statutory changes clarify the rights of an ART child to inherit under a
trust by adding a new section to the Ohio Trust Code, ORC Section 5801.12. This
section covers only the inheritance rights of posthumously-born ART children. With the
changes to ORC Section 3111.95 described above, ART children born during the lifetime of a
settlor would be treated like any other child born without the use of ART. Their rights to
inherit under a trust would be clear and no additional statutory change would be necessary to
clarify these rights.

The proposed trust statute is divided into two parts, one that applies when the trust
agreement is silent on the inheritance rights of posthumously-born ART children and one when
it is not. If the trust agreement is silent on the issue, then in order to inherit under the trust
the ART child must be born within 300 days after the death of the settlor or after the date of
the event that caused a class of beneficiaries to close under the terms of the trust
agreement, whichever is applicable. This rule is consistent with the proposed change to the
law of intestacy and the law of wills described above.

If the trust agreement provides that a posthumously-born ART child will inherit
under the trust, the Council feels that it is important to establish a time limit by when the ART
child must be born in order to inherit. The Council feels that this time limit is necessary to
balance the settlor’s goal of providing for posthumously-born ART children with other factors,
such as the desire of other trust beneficiaries to receive their distributions and the need to
provide clarity and efficiency in the administration of the trust. Therefore, the proposed
section allows the settlor to establish a time period when a posthumously-born ART child must
be born in order to inherit under the trust, but sets a maximum time period of 5 years from the
date of the death of the settlor or the date of the event that caused the class to close, whichever
is applicable.

5801.12 Beneficial Rights of Persons Born Through Assisted Reproductive Technologies.

Notwithstanding any provisions in the Revised Code to the contrary, the provisions set forth
below shall govern the beneficial rights under a revocable or irrevocable trust of any child
born through the use of any assisted reproductive technology as defined in section 3111.88 of
the Revised Code or embryo donation. These provisions shall also apply to the exercise of any
power of appointment granted under such trust instrument and to any other power to otherwise
expand the class of beneficiaries.
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882 (A) No child of a settlor described above born more than 300 days after the death
883 of the settlor of a revocable or irrevocable trust instrument shall be considered the settlor’s
884 child under such trust instrument (or under the exercise of any power to appoint trust assets in
885 favor of the settlor’s children or to any other power to otherwise expand the class of
886 beneficiaries) unless the terms of such trust clearly provide otherwise. No other person
887 born through the use of any assisted reproductive technology as defined in section 3111.88
888 of the Revised Code or embryo donation more than 300 days after the date of the event that
889 caused a class of beneficiaries to close under the terms of a trust shall be included in such
890 class unless the terms of such trust clearly provide otherwise.

891

892 (B) _If the terms of a trust provides for a child or other person born through the use of
893 any assisted reproductive technology (as defined in section 3111.88 of the Revised Code) or
894 embryo donation and further provide for a time period for when a such child or other person
895 must_be born in order to benefit under the terms of the trust, then such time period shall
896 control, subject to a maximum time period of 5 years from the date of the death of the
897 settlor or the date of the event that caused the class to close, whichever is applicable. If the
898 terms of the trust provide for a child or other person born through the use of any assisted
899 reproductive technology (as defined in section 3111.88 of the Revised Code) or embryo
900 donation but do not provide a time period for when such a child or other person must be born
901 in order to benefit under the terms of the trust, then such child or other person must be born
902 within a period of one year and 300 days from the date of the death of the settlor or the date of
903 the event that caused the class to close, whichever is applicable.

904
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To the Council of Delegates:

The Estate Planning, Trust and Probate Law (“EPTPL”) Section hereby respectfully requests
your favorable consideration of a legislative proposal. That proposal, the substance and rationale
for which is described in further detail below, may be summarized as follows:

To add ORC section 5802.04 so as to clarify and confirm when the terms of a trust may direct
that the trustee and/or beneficiaries must settle disputes by arbitration.

Respectfully submitted,

John D. Clark, Arbitration Sub-Committee, Chair
Michael Cooney, Chair of EPTPL

Proposed Statute

R. C. 5802.04 Arbitration of trust disputes —

(A) A provision in the terms of a trust, excluding a testamentary trust, requiring the arbitration
of disputes, other than disputes of the validity of all or a part of a trust, between or among the
beneficiaries and a fiduciary under the trust, or any combination of such persons or entities, is
enforceable.

(B) Unless otherwise specified in the terms of the trust, a trust provision requiring arbitration
shall be presumed to require binding arbitration under Ohio Revised Code Chapter 2711.

Summary and Rationale for Proposal

Ohio courts have applied a presumption favoring arbitration when the claim in dispute
falls within the scope of the arbitration provision. See, e.g., Williams v. Aetna Fin. Co., 83 Ohio
St.3d 464, 470. Arbitration agreements are generally favored in the law as a less costly and
more efficient method of settling disputes. Vanyo v. Clear Channel Worldwide, 156 Ohio
App.3d 706 (8th Dist. 2004), citing Gerig v. Kahn, 95 Ohio St.3d 478 (2002); Kelm v. Kelm, 92
Ohio St.3d 223 (2001). Nevertheless, the courts have reiterated that because arbitration is a
matter of contract, a court should not compel a party to arbitrate a dispute that he has not agreed
to arbitrate. Shumaker v. Saks, Inc., Cuyahoga App. No. 86098, 2005-Ohio-4391, citing
Teramar Corp. v. Rodier Corp., 40 Ohio App.3d 39 (1987); ABM Farms v. Woods, 81 Ohio
St.3d 498 (1998).

Courts in several states have found ways to deny a trust settlor's intent of mandating
arbitration of disputes despite clear language in the document - citing that a trust is not a
contract; and thus, beneficiaries cannot be bound to the arbitration provision included in the trust.

In response to those court decisions, Florida and Arizona each passed legislation to
uphold the requirement of arbitration in a will or trust. In an effort to remain consistent with
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those states, the proposed Ohio law does not permit alternative dispute resolution provisions to
apply when determining the validity of the instrument itself. The law would apply only to
disputes involving administration among trustees and beneficiaries.

Currently, ORC Section 5801.10(H) provides that if a Private Settlement Agreement
contains a provision requiring binding arbitration of any disputes arising under the agreement,
then that arbitration provision is enforceable.

However, the OSBA Section on Estate Planning, Trust and Probate Law determined that
arbitration for disputes involving wills and testamentary trusts should not be required. Rather,
those disputes should be before the probate court, which should retain jurisdiction. Because inter
vivos trusts do not require administration before the court, the settlor of such trust should be
permitted to determine the method of alternative dispute resolution in the terms of the trust itself,
in order for greater confidentiality and efficiency. A fundamental tenant of trust law allows a
trust settlor to put terms and conditions on how and when a beneficiary inherits; including the
existence of a no contest clause, which if violated could remove such beneficiary. Consequently,
a trust provision in which the trust settlor requires a beneficiary to arbitrate disputes regarding
administration, and not validity of the trust itself, should be viewed as a condition precedent to
the beneficiary accepting assets from the trust.
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l. Forms Specific to the Ohio Trust Code

A Principal Place of Administration of Trust (§ 5801.06, § 5801.07).

A settlor may authorize the beneficiaries to change the place of administration of the
trust.

Form A

Change of Principal Place of Administration. A majority in interest of the current
beneficiaries may change the principal place of administration of this trust by
giving written notice to the Trustee provided that the Trustee has administrative
operations in the place to which the beneficiaries desire to change.

A settlor may authorize the beneficiaries to veto a change of the principal place of
administration.

Upon receipt of a notice proposing a change in place of administration, a
majority in interest of the current beneficiaries may disapprove the change in
principal place of administration of this trust by giving written notice to the
Trustee before the effective date of the change. Such disapproval shall be
binding to prevent the Trustee from changing the place of administration.

B. Division or Delegation of Duties (8 5807.03(E), § 5808.07, § 5809.06).

The Ohio Trust Code provides for the division or delegation of duties amongst the
Trustees. However, the settlor may wish to prevent such delegation or limit the
delegation, so that the person appointed as Trustee is the one acting.
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Form B-1

No Delegation or Division of Duties. The trustees shall not divide or delegate
duties notwithstanding the provisions of Ohio Revised Code §85807.03(E),
5808.07, and 5809.06.

Form B-2

Limited Delegation of Investment and Management Functions. The Trustees
may delegate investment and management functions pursuant to Ohio Revised
Code §5809.06. No other division or delegation of duties shall be permitted.

C. Authorize Engagement and Hiring of Agents, Attorneys, Accountants, Advisors,
Etc. (§ 5808.16).

FormC

Authorization to Employ Agents. The Trustee shall be entitled to employ,
engage, and dismiss such agents, attorneys, accountants, counsel, clerical help,
bookkeepers, or experts, as the Trustee shall deem to be advisable for the
handling and management of the trust estate herein created. The Trustee may
rely upon information or advice furnished by such persons and may pay such
persons reasonable compensation therefore, upon such terms and conditions as
the Trustee shall deem proper. In addition, the Trustee shall be entitled to
reasonable compensation for the Trustee’s services in the handling and
management of the trust estate herein created without reduction for payments
made to such persons.

D. Authorization to Make Gifts.
A Trust Instrument may authorize the Trustee to make gifts.

Form D

Authorization to Make Gifts. The Trustee shall be authorized to make gifts,
grants or other transfers without consideration, from the trust estate during my
lifetime, either outright or in Trust, to any one or more of my descendants
and/or any spouses of my descendants, including any descendants who may
serve as Trustee hereunder; provided, however, that the aggregate fair market
value of any such gifts to any donee in any calendar year shall not exceed the
amount of the Federal Gift Tax Exclusion available to me in such year. In the
case of a minor donee, the gift may be made either directly to him or her or to
any person then serving as his or her custodian under the Ohio Transfers to
Minors Act or the Transfers to Minors Act of any other jurisdiction, so that the
gift will qualify for such exclusion.

E. Start or Enter into New Business Enterprises.

Although the statutory powers authorize the Trustee to retain investments in closely
held businesses, the statutory powers do not include authority to start or enter into a
new business enterprise.
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FormE

New Business Enterprise. To start or enter into any business enterprise in any
form, including but not limited to corporations, limited liability companies,
general partnerships, limited partnerships or any other recognized form of
business organization; to delegate all or part of the management thereof; to
invest funds of the Trust Estate therein; to convert such business from one form
to another; to enlarge, diminish, to change the scope or nature of the activities
of any business; to employ such officers, managers, employees, or agents as the
Trustee deems advisable in the management of the business, including electing
or employing directors, officers, or employees to take part in the management
of the business and to pay such person or persons reasonable compensation;
and to rely upon the reports of certified public accountants as to the operations
and financial condition of the business without independent investigation; all in
such manner, and for such time and on such terms as the Trustee shall see fit.

Copy of Trust.

A copy of the trust instrument is required to be provided to those beneficiaries who
request it, unless waived by the Settlor. § 5808.13(B)(1); § 5801.04(B)

FormF-1

Waiver of Duty to Provide Copy of Trust. The Trustee is not required to provide
a copy of the trust instrument to beneficiaries who may request it, hereby
specifically waiving the provisions of Ohio Rev. Code 8 5808.13(B).

A Settlor may also authorize the Trustee to provide a copy and redact portions.

Form F-2

Redacted Copy of the Trust. If a copy of the Trust is requested by any
beneficiary, the Trustee is authorized to provide a copy of the Trust and redact
portions not applicable to the requesting beneficiary.

Appointment of Surrogate for Notice Purposes with Specific Waiver.

The Settlor may waive some of the Trustee’s reporting duties by designating a
“beneficiary surrogate” to receive the information about the Trust on behalf of a
beneficiary. Ohio Rev. Code § 5801.04.

Form G

Appointment of Beneficiary Surrogate. Pursuant to Ohio Revised Code

8 5801.04(C), Settlor appoints as beneficiary surrogate for
, to receive any notices, information, or reports required to
be provided to such beneficiary. Accordingly, Settlor waives the provisions of
Ohio Revised Code § § 5801.04(B)(8) and (9) as to the named beneficiary.
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H. Revocation or Amendment.

A Settlor may specify a method of revocation or amendment in the trust instrument.

§ 5806.02(C). If not specified, then clear and convincing evidence is required as proof of
Settlor’s intent to revoke or amend the Trust. The Settlor may also permit revocation or
amendment pursuant to a power of attorney, provided that such power must be
expressly authorized both in the trust instrument and in the power of attorney.

§ 5806.02(E).

Form H-1

Suggested Form for Power of Attorney Language

Revocable Living Trust. With regard to that certain Revocable Living Trust
created by me as Settlor and as Trustee, dated

, my agent under this Power of Attorney is hereby expressly
authorized and empowered (a) to designate the Trustee of such Trust as the
beneficiary of property, (b) to add property to the Trust with the consent of the
Trustee and (c) by written instrument delivered to the Trustee, to withdraw any
property held hereunder and to modify, amend or revoke the Trust, provided
that the duties of the Trustee may not be increased or its fees reduced without
the consent of the Trustee.

A Settlor may also permit the revocation, amendment, or power to add property to a
Trust by a guardian.

Form H-2

Guardian Actions. Pursuant to the provisions of Ohio Revised Code § 5806.02(F),
| hereby authorize any duly appointed guardian to revoke, amend, add property
to or distribute property from this Trust without requiring an authorizing court
order.

A Settlor may also choose to make a spendthrift provision a “material purpose” of the
Trust, making it more difficult to terminate or otherwise modify a Trust if the beneficiary
has any creditor issues. § 5804.11.

Form H-3

Spendthrift Provisions as a Material Purpose. All spendthrift provisions in this
Trust constitute a material purpose of this Trust.

l. Arbitration, Mediation and Private Settlement Agreement Provisions.

The Trustee has the power to resolve disputes concerning the interpretation of the trust
or its administration by mediation, arbitration, or other procedures for alternative
dispute resolution. § 5808.16(W). The Settlor should consider whether alternate dispute
resolution is appropriate or whether the court should resolve the disputes.
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Form -1

No Alternative Dispute Resolution. | desire that any dispute concerning the
interpretation of this Trust, its administration or any rights under this trust be
resolved in a court of competent jurisdiction and the Trustee shall not have the
power to force the parties to use mediation, arbitration or other procedure for
alternative dispute resolution notwithstanding the provisions of Ohio Rev. Code
8 5808.16(W).

The Settlor may also deny the right to use a private settlement.
Form -2

No Private Settlement Agreement. No beneficiary, Trustee, or other interested
party may enter into a private settlement agreement concerning the
construction of this trust, administration of this trust, or distributions under this
trust instrument, or any other matter capable of being handled under a private
settlement agreement. My intention is that any disputes be resolved through
court proceedings.

2018 HB 595 has clarified the validity of trust provisions authorizing or requiring
arbitration of trust disputes. See chapter 10a of this book for a form requiring it.

Trustee Fee Change and Calculation.

The Settlor may want to require the Trustee to clearly show a calculation as to how the
fee is charged and a specific calculation each time a fee is taken.

FormJ-1
Trustee Fee Calculations. If Trustee fees are charged by the Trustee, the Trustee

shall clearly show the current beneficiaries a calculation as to how the fee is
charged each time a fee is taken.

The Settlor may require qualified beneficiaries to agree to changes in trustee
compensation.

FormJ-2

Trustee Fees. If Trustee fees are charged by the Trustee, all qualified
beneficiaries must agree to changes in compensation. [Instead of requiring
consent of all qualified beneficiaries, the trust could require agreement of a
majority of the qualified beneficiaries or a majority in interest of the qualified
beneficiaries.]

Trustee Actions.

If there are more than two co-trustees, the co-trustees may act by majority decision. If
the Settlor desires unanimous agreement of trustees on some or all decisions, the
Settlor must so state in the document.
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Form K-1

Unanimous Decisions. All trustees must consent to the exercise of any power,
duty, distribution, or other action taken as trustees under this Trust Agreement.

The Settlor may also dispense with the need to fill a co-trustee vacancy. § 5807.03,;
§ 5807.04

Form K-2
Co-Trustees. If any co-trustee is unable to serve as co-trustee, the remaining co-

trustee or co-trustees may serve without the appointment of a successor co-
trustee.
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1. Other Useful Trust Forms

(Including Questions for Clients and Drafting Tips)

A. Trust for Children, Grandchildren, and Issue.

Questions for Clients and Drafting Tips:

1. The “One Pot” Trust v. Separate Shares?

A “One Pot” Trust is just that: the Trustee administers the Trust as one fund and
makes distributions to the beneficiaries (generally for a beneficiaries’ health,
maintenance, education, or support). In a “One Pot” scenario, a child who goes
to Harvard utilizes more of the fund than a child who wants to go to community
college or technical school. For this reason, the authors favor separate shares,
where each beneficiary has his or her own portion of the Trust.

2. Distribution Powers.

Broad discretionary distribution powers until the child reaches a certain
age, or is a wholly discretionary trust most appropriate?

Common standards of distribution: care, comfort, maintenance, support,
health and education.

Specific education provisions: tuition for elementary, middle school, high
school, or college; room and board; apartment rental and food
allowance; book expenses, lab fees, and other registration fees;
reasonable spending allowance; reasonable mode of transportation.

Upon graduating from college or graduate school, does the beneficiary
receive a bonus?

Assist the child in purchasing a home? If so, do you limit the amount
distributed to a certain percent of the purchase price for a down
payment on a reasonably priced and affordable home?

Extra distribution for a wedding, wedding expenses, honeymoon or other
use at the discretion of the child: is there a maximum dollar amount?

Assist the child in investing or establishing their own business: should a
written business plan be required? Does the Trustee have to insure a
reasonable degree of success for the business? Do you require outside
investors or partners in the business?

3. Slowing Distributions, Making Partial Distributions, or Terminating the

Trust?

At what point do you turn off the broad distribution powers, if you do at
all? For example, do you stop care, comfort, maintenance, and support at
age 30, so that a child is not just living off of the Trust fund? Is it
dependent upon graduating from college? Even if you stop distributions
for care, comfort, maintenance, and support, do you continue to provide
for education expenses and health expenses, including health insurance?

Additional OTC Forms and Other Useful Trust Forms = 12.7



. Do you make partial distributions of principal upon achieving certain ages
(e.g. % at 25, % at 30, 35, etc.).

. Do you terminate the Trust upon a child attaining a certain age? Upon
the consent of a family member? Upon graduating from college or having
a full-time job? Do you require a child to have their own estate or
financial plan?

FormA-1

TRUST FOR CHILDREN
(Separate fund option)

A. After the death of the Grantor and upon the death of the Grantor’s
spouse, , and in default of the effective exercise of the
limited power of appointment granted hereinabove, the Trustee shall
divide the Trust Estate into as many equal shares as there are children
of the Grantor then living and children of the Grantor then deceased but
with issue surviving them at that time.

1. One of such equal shares shall be held for the benefit of the surviving
issue of each deceased child of the Grantor, subject to the terms and
conditions of the Grandchildren’s Trust, hereinafter set forth.

2. One of such equal shares shall be held for the use and benefit of each
of the Grantor’s then living children, and the Trustee in its sole and
absolute discretion, shall use and expend from the income and the
principal thereof so much as it determines is necessary for the care,
comfort, maintenance and education of each of the Grantor’s said
children until he or she attains the age of twenty one (21) years. Income
not so used shall be accumulated and added to the principal annually.
When each of the said children, respectively, attains the age of twenty
one (21) years, the Trustee shall pay to him or her the net income from
his or her share of the Trust Estate in convenient installments and such
principal from the Trust Estate as the Trustee deems necessary for his or
her education or welfare or to aid him or her in the event of any
accident or emergency until he or she attains the age of thirty five (35)
years, at which time the Trust shall terminate as to each such child, and
the Trustee shall pay over to him or her all of the then remaining
principal of his or her share of the Trust Estate, and any accrued income
thereon, absolutely freed and discharged of any and all Trusts
hereunder; provided, however, that when each such child attains the
age of twenty five (25) years, he or she shall have the right to withdraw
one third (%) of the then remaining principal of his or her share of the
Trust Estate as then constituted, upon making a written demand to the
Trustee therefor; provided further, however, that when each such child
attains the age of thirty (30) years, he or she shall have the right to
withdraw one half (}2) of the then remaining principal of his or her share
of the Trust Estate as then constituted, upon making a written demand
to the Trustee therefor.

3. In the event that any of the Grantor’s children die during the
continuance of the Trust herein created for his or her benefit, the
Trustee shall hold and dispose of the then remaining principal of his or
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her share of the Trust Estate, and any accrued income thereon, to his or
her then surviving issue, subject to the terms of the Grandchildren’s
Trust hereinafter set forth. In the event that such child of the Grantor
dies survived by no issue, the Trustee shall divide the then remaining
principal of his or her share of the Trust Estate, and any accrued income
thereon, among the other original share or shares of the Trust Estate
and shall hold the same in trust or distribute the same in the same
manner as such original share or shares were held or distributed.

4. In addition to its other powers over the use of principal for the
benefit of the Grantor’s children as hereinabove set forth, the Trustee
shall have the right to use further principal of each child’s share for his
or her benefit to aid him or her in purchasing a home, in continuing
education, including not only college, but post graduate studies, to
provide funds to enter a business or to set up a professional office. It is
the Grantor’s desire that the Trustee make reasonable inquiry into the
business enterprise which the child may want to enter to see if there is
a reasonable chance of success for the child before granting the use of
principal hereinabove set forth.

Form A-2

ONE FUND OPTION

Upon the death of the survivor of the Grantor and Grantor’s spouse, ,
and in default of the effective exercise of the limited power of
appointment granted hereinabove, the Trustee shall hold the said Trust
Estate as one fund for the use and benefit of all of Grantor’s then living
children and the issue of any deceased children, and the Trustee in its
sole and absolute discretion, shall use and expend from the income and
principal thereof so much as it determines to be necessary for their
care, comfort, maintenance, support, education and general well-being,
until the youngest of Grantor’s living children attains the age of twenty
five (25) years, at which time the Trustee shall divide the entire
remaining principal of the Trust Fund and any accrued income thereon
into as many equal shares as there are children of the Grantor then
living and children of the Grantor then deceased but with issue surviving
them at that time.

Form A-3

TRUST FOR GRANDCHILDREN AND
OTHER YOUNGER BENEFICIARIES

The equal share attributable to any deceased child of the Grantor shall
be divided into as many equal shares as there are children of the
deceased child of the Grantor then living (“grandchildren”) and children
of the deceased child of the Grantor then deceased but with issue
surviving them at that time (“issue™).

1. The equal share for the surviving issue shall be divided on a per
stirpes basis and administered according to the terms and conditions of
this Grandchildren’s Trust as if such issue were a living grandchild.
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2. The equal share for a living grandchild shall be administered for the
benefit of such grandchild and the Trustee in its sole and absolute
discretion shall use and expend from the income and the principal
thereof so much as it determines is necessary for the care, comfort,
maintenance and education until he or she attains the age of twenty-
one (21) years. Income not so used shall be accumulated and added to
the principal annually. When each of the said grandchildren,
respectively, attains the age of twenty-one (21) years, the Trustee shall
pay to him or her the net income from his or her share of the Trust
Estate in convenient installments and such principal of the Trust Estate
as the Trustee deems necessary for his or her education or welfare or to
aid him or her in the event of any accident or emergency until he or she
attains the age of thirty-five (35) years, at which time the Trust shall
terminate as to each such grandchild, and the Trustee shall pay over to
him or her all of the then remaining principal of his or her share of the
Trust Estate, and any accrued income thereon, absolutely freed and
discharged of any and all Trusts hereunder; provided, however, that
when each such grandchild attains the age of twenty-five (25) years, he
or she shall have the right to withdraw one-third (}4) of the then
remaining principal of his or her share of the Trust Estate as then
constituted, upon making a written demand to the Trustee therefor;
provided, however, that when each such grandchild attains the age of
thirty (30) years, he or she shall have the right to withdraw one-half (%)
of the then remaining principal of his or her share of the Trust Estate as
then constituted, upon making a written demand to the Trustee
therefor.

3. In the event that any of the Grantor’s grandchildren die during the
continuance of the Trust with issue of their own, such grandchild’s share
shall continue to be held for the benefit of their issue, subject to the
terms and conditions of this Grandchildren’s Trust. In the event that
such grandchild of the Grantor dies survived by no issue, the Trustee
shall add such deceased grandchild’s share to the share or shares of his
or her siblings to be held for such siblings or for the children of any
deceased siblings subject to the terms and conditions of this
Grandchildren’s Trust.

4. The Trustee, in addition to its other powers over the use of principal
for the benefit of the Grantor’s grandchildren as hereinabove set forth,
shall have the right to use further principal of each grandchild’s share
for his or her benefit to aid him or her in purchasing a home and in
continuing education, including not only college, but post graduate
studies, to provide funds to enter a business or to set up a professional
office. It is the Grantor’s desire that the Trustee make reasonable
inquiry into the business enterprise which the grandchild may want to
enter to see if there is a reasonable chance of success for the grandchild
before granting the use of principal hereinabove set forth.
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FormA-4

EDUCATION EXPENSES AND BONUS PAYMENTS
FOR DEGREES AND MARRIAGE

1. Payment of educational expenses include one hundred percent
(100%) of all tuition, books, room, board, fees and providing such child
with a reasonable mode of transportation in the discretion of the
Trustee.

2. If such child receives an associate’s degree from an accredited college
or university, the Trustee shall distribute Ten Thousand Dollars
($10,000.00) (to be increased by the rate of increase in inflation from
April 2013 to the date of such graduation) to such child absolutely and
free of Trust.

3.Upon graduation from a four (4) year undergraduate accredited
college or university, the Trustee shall distribute Twenty-Five Thousand
Dollars ($25,000.00) (to be increased by the rate of increase in inflation
from April 2013 to the date of graduation) to such child absolutely and
free of Trust.

4. In the event that a child marries, the Trustee shall distribute Twenty-
Five Thousand Dollars ($25,000.00) (to be increased by the rate of
inflation from April 2013 to the date of such marriage) to such child
absolutely and free of Trust.

B. Marital Trust.

Questions for Clients and Drafting Tips:

Do you distribute all of the income to the surviving spouse which is required for
a QTIP marital deduction? Or do you distribute only part of the income? If so,
what percentage or dollar amount?

Do you leave distribution of income in the total discretion of the Trustee?

Do you provide for principal distribution in the event of the need of surviving
spouse for health, maintenance, education and support or do you use non-
ascertainable standards?

Form B-1

MARITAL TRUST

A. After the death of the Grantor, the Trust Estate allocated to the
Marital Trust shall be held and disposed of as follows:

Option 1
DISCRETIONARY INCOME & PRINCIPAL

1. The Trustee is authorized, in its sole and absolute discretion, to use so
much or all of the income of the Marital Trust as it deems advisable to
or for the benefit of the Grantor’s spouse, . Any income not
so distributed shall be accumulated and added to the principal of the
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Trust Estate annually. In addition, the Trustee, in its sole and absolute
discretion, is authorized to distribute such principal of the Marital Trust,
even to the exhaustion thereof, to or for the benefit of the Grantor’s
said spouse, for said spouse’ss health, maintenance, support, and
education.

Option 2
MANDATORY INCOME & DISCRETIONARY PRINCIPAL

1. The Trustee shall distribute to the Grantor’s spouse the entire net
income from the Marital Trust, at least annually. In addition thereto, the
Trustee shall distribute the principal of the Marital Trust, even to the
exhaustion of the Marital Trust, to or for the benefit of the Grantor’s
spouse, for his/her health, maintenance, education and support.

Option 3
OPTIONAL FIVE AND FIVE POWER

1. After the death of the Grantor, the Grantor’s spouse,

during said spouse’s lifetime, shall have the right to withdraw annually
from the principal of the Marital Trust an amount not to exceed the
greater of five thousand dollars ($5,000.00) or five percent (5%) of the
principal of the Marital Trust. This right is noncumulative and, if not
exercised during the calendar year, such right shall lapse.

B. After the death of the Grantor and upon the death of the Grantor’s
spouse, , the Trustee shall allocate the rest, residue and
remainder of the Marital Trust to the Trust hereunder [or
make distribution absolutely and free of trust to named beneficiaries].

C. Family “One Pot” Trust for Spouse and Children.

Questions for Clients and Drafting Tips:

. What needs of the surviving spouse are to be met? Does the spouse need funds
for health, maintenance, education, and support, or should it be totally
discretionary distributions?

. Do you provide the spouse with a limited right of withdrawal (five percent of the
principal of the Trust annually or $5,000.00 whichever is greater)? We are not
constrained by being limited to the five and five power of withdrawal provisions,
since we are not trying to qualify the Trust for marital deduction or Q-TIP
treatment; we can use greater withdrawal powers such as the greater of 10% or

$10,000.00 per year.

. What needs of the children are to be met? Health, education, maintenance and
support?

. Are spousal rights cut off upon remarriage or co-habitation with a person of the

opposite sex? How about same sex co-habitation? How do you define the terms?
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FormC

FAMILY TRUST FOR SPOUSE AND CHILDREN

A The Trustee shall distribute to or for the benefit of Grantor’s
spouse , any part or all of the Family Trust net income and
such principal as the Trustee determines necessary or appropriate for
said spouse for his/her care, comfort, maintenance, education, health
and support. Grantor’s spouse shall be the primary beneficiary of this
Trust.

B. Provided that the above referenced needs of Grantor’s spouse
are met, the Trustee may distribute such income or principal of the
Family Trust to or for the benefit of any one or more of Grantor’s
children as secondary beneficiaries, or to the spouses of Grantor’s
children as additional secondary beneficiaries for their health,
maintenance, education and support. Should one or more of Grantor’s
children die prior to Grantor’s death, the surviving spouse and such
descendants of a deceased child of Grantor shall continue to be
secondary beneficiaries.

The above referenced discretion to make or withhold distributions of
income and principal as to the permissible distributees is an absolute
discretion to be exercised in accordance with the Trustee’s best
judgment. At the end of any tax year, any income that is not distributed
shall be added to the principal.

D. Powers of Appointment.

Questions for Clients and Drafting Tips:

. To whom do you grant the power of appointment? Spouses? Children?
Descendants?

. How is the power exercised? By Will? By a written declaration delivered to the
Trustee?

. Ifitis a limited power of appointment, what persons, classes of persons or

institutions may be the beneficiaries of such exercise? Children, descendants,
spouses of children or descendants, charities?

. Do you grant a general power of appointment to be exercised in favor of any
beneficiary without limitation?

Form D-1

TESTAMENTARY LIMITED POWER OF APPOINTMENT

Upon the death of the Grantor’s spouse, in the event the Grantor’s
spouse survives the Grantor, the entire principal and any accrued
income thereon shall be paid to or continued in further trust for the
benefit of such person or persons among the Grantor’s descendants,
and upon such estates and conditions, in such manner, and at such
times as the Grantor’s spouse may appoint by specific reference by Will;
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provided, however, that no appointment shall be made to the Estate of
the Grantor’s spouse, said spouse’s creditors, or the creditors of the
spouse’s estate. The Trustee may rely upon any instrument admitted to
probate in any jurisdiction as the Last Will of the Grantor’s said spouse.
However, if the Trustee has no written notice of the existence of such a
Will within a period of three (3) months after the date of Grantor’s
spouse’s death, then the Trustee may presume that the spouse died
without having effectively exercised the limited power of appointment
herein conferred, and the Trustee shall not be liable to any person
acting in accordance with such presumption which shall be conclusive
for all purposes.

Form D-2

TESTAMENTARY GENERAL POWER OF APPOINTMENT

Upon the death of the Grantor’s spouse, in the event the Grantor’s
spouse survives the Grantor, such portion or all of the remaining trust
estate shall be paid to or continued in further trust for the benefit of
such person or persons, charities, said spouse’s estate, creditors
including creditors of said spouse or said spouse’s estate, and upon such
estates and conditions, in such manner, and at such times as the
Grantor’s spouse may appoint by specific reference by Will or in a
written declaration filed with the Trustee making specific reference to
this power; provided, however, that no appointment shall be made to
the Estate of the Grantor’s spouse, said spouse’s creditors, or the
creditors of the spouse’s estate. The Trustee may rely upon any
instrument admitted to probate in any jurisdiction as the Last Will of the
Grantor’s said spouse. However, if the Trustee has no written notice of
the existence of such a Will within a period of three (3) months after the
date of Grantor’s spouse’s death, then the Trustee may presume that
the spouse died without having effectively exercised the limited power
of appointment herein conferred, and the Trustee shall not be liable to
any person acting in accordance with such presumption which shall be
conclusive for all purposes.

Form D-3

LIMITED POWER OF APPOINTMENT EXERCISABLE
BY WILL OR WRITTEN DECLARATION

Upon the death of the Grantor’s spouse, in the event the Grantor’s
spouse survives the Grantor, the entire principal and any accrued
income thereon shall be paid to or continued in further trust for the
benefit of such person or persons among the Grantor’s descendants,
and upon such estates and conditions, in such manner, and at such
times as the Grantor’s spouse may appoint by specific reference by Will
or in a writing signed by Grantor’s spouse and delivered to the Trustee;
provided, however, that no appointment shall be made to the Estate of
the Grantor’s spouse, said spouse’s creditors, or the creditors of the
spouse’s estate. The Trustee may rely upon any instrument admitted to
probate in any jurisdiction as the Last Will and Testament of the
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Grantor’s said spouse. However, if the Trustee has no written notice of
the existence of such a Will or written instrument within a period of
three (3) months after the date of Grantor’s spouse’s death, then the
Trustee may presume that the spouse died without having effectively
exercised the limited power of appointment herein conferred, and the
Trustee shall not be liable to any person acting in accordance with such
presumption which shall be conclusive for all purposes.

Form D-4

EXERCISE OF POWER OF APPOINTMENT BY WRITTEN DECLARATION

STATE OF OHIO) EXERCISE OF POWER

COUNTY OF ) OF APPOINTMENT by Written Declaration
The undersigned, , beneficiary of a Trust contained in

Article ___ of the Trust dated , hereby

exercises, by notice to the Trustees of said Trust, and

, his special power of appointment contained in
Article _ of said Trust as follows:

Effective at the death of the undersigned, | hereby exercise my special
power of appointment by appointing the remaining principal and any
accumulated income of my share of the Trust contained in the

Trust dated , to the Successor Trustees of my
trust, the Trust, originally dated , last amended
the __ dayof . The assets hereby appointed

shall be added to and become a part of shares held under said

Trust for the benefit of my spouse and children or shares in
my trust held for the benefit of the lineal descendants of my children
should any of my children die prior to my death.

The execution of this exercise of special power of appointment is dated
this___ day of , 20

Sworn to before me and subscribed in my presence this __ day of
, 20

Notary Public
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E. Unitrust for Beneficiary.

With uncertain levels of income produced by Trust investments, clients may wish to
provide a Unitrust distribution for a beneficiary, instead of net income. Rather than be
limited to what may be a meager income flow, the Unitrust concept allows the Trustee
to invest in a diversified manner for future generations consistent with the Modern
Portfolio Theory imbedded in the Prudent Investor Act, ORC § 5809.01 et seq.

Questions for Clients and Drafting Tips:

What should be the annual Unitrust distribution percentage?
How is the Unitrust amount calculated?

Annual Unitrust calculation and adjustment? Source of the payment of the
Unitrust amount (cash, in kind)?

Prorated for initial year and last year of the Trust?

FormE
UNITRUST
1. | direct that the Trustee distribute a Four Percent (4%) Unitrust
amount (defined below) to , o less frequently than

quarterly. The obligation of the Trustee to pay the Unitrust amount shall
terminate with the regular payment next preceding the death of

. No additional distributions from the Trust Estate shall be
authorized.

2. The Unitrust amount shall mean the net fair market value of the
assets of the Trust valued as of the last business day of each taxable
year of the Trust (the “valuation date”).

3. Frequency and Source of Payment. The Unitrust amount shall
be paid in equal quarterly installments at the end of each calendar
guarter from income and, to the extent income is not sufficient, from
principal. Any income of the Trust for a taxable year in excess of the
Unitrust amount shall be added to principal.

4. Incorrect Valuation. If, for any year, the net fair market value of
the Trust assets is incorrectly determined, then within a reasonable
period after the value is finally determined for Federal tax purposes, the
Trustee shall pay to the beneficiary (in the case of an undervaluation) or
receive from the beneficiary (in the case of an overvaluation) an amount
equal to the difference between the Unitrust amount properly payable
in the Unitrust amount actually paid.

5. Proration. In determining the Unitrust amount, the Trustee shall
prorate the same on a daily basis for the first taxable year in which the
beneficiary is entitled to payment of the Unitrust amount. The
obligation of the Trustee to pay the Unitrust amount for the last taxable
year of the beneficiary’s death shall terminate with the regular payment
next preceding the death of the beneficiary.
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Residence Trust for Spouse.

Questions for Clients and Drafting Tips:

. May the spouse occupy the residence rent-free?

. Does the spouse pay ordinary occupancy expense (typically gas, electric, water,
sewer, cable, telephone)?

. Does the spouse pay taxes, insurance and routine maintenance? What about
special assessments?

. Who pays for major repairs and replacements? From what funds?

. Is a dollar amount allocated to the Residence Trust from which expenses are to
be paid, either directly or as a contingency fund in case the spouse does not pay
them?

. Does the spouse’s lifetime occupancy rights cease if he or she does not pay the

stipulated expenses?

. Is the spouse permitted to buy the residence from the Trust for fair market
value? This would allow the spouse to establish a new cost basis for the
residence. This power of substitution allows the residence trust to be a Grantor
trust for income tax purposes under the provisions of Internal Revenue Code
§ 672 et seq.

FormF

RESIDENCE TRUST FOR SPOUSE

1.The Trustee is authorized and directed to allow the Grantor’s surviving
spouse to use such home or homes held as a part of the
Residence Trust without payment of rent thereof during the surviving
spouse’s lifetime or so long as the surviving spouse continues to use
such home or homes. The Trustee is authorized, but not required, to
pay from the principal of the Marital Trust (above) its proportionate
share of any mortgage interest or principal payments, taxes, insurance
premiums, maintenance costs, ordinary repairs and replacements and
make expenditures for reasonable improvements.

2. With the written consent of the Grantor’s spouse, or when he or she
permanently ceases to use any such home, the Trustee may sell such
home and, upon the surviving spouse’s written request, the proceeds of
such sale (or the Trustee’s portion of such proceeds) shall be used by
the Trustee to the extent required, in the discretion of the Trustee to
purchase or acquire another home (including a separate residence, a
cooperative apartment, a condominium or any other form of dwelling
required by the surviving spouse), taking title in the name of the Trustee
and allowing the surviving spouse to use such home on the terms set
forth above.

3. If any such home is sold and the surviving spouse does not request

acquisition of another home, the proceeds of such sale shall, in

proportion to the respective interests in such home which were held in
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any trust hereunder, become part of the principal of the Marital Trust,
to be administered and distributed in accordance with the Marital Trust
provisions above, exclusive of the provisions of this Residence Trust,
provided however, that in such event the surviving spouse may request
the Trustee to pay for the surviving spouse all or a portion of the rent
payable with respect to any type of dwelling selected by the surviving
spouse, and the Trustee is authorized to comply in its discretion with
such request in whole or in part, using income or principal of the Marital
Trust, taking into account the financial resources of the surviving spouse
and the mutual desire that the surviving spouse be in a position to enjoy
the standard of living which the Grantor and such surviving spouse
enjoyed as of the date of this Trust.

4. No party dealing with the Trustee shall be required to ascertain
whether or not any of the requirements relating to the sale or purchase
of any real property have been complied with; nor shall any such party
be required to look to the application of the proceeds of any sale; and
such parties may deal with the Trustee as having full and complete,
independent power and authority to consummate any purchase or sale
hereunder.

5. Notwithstanding anything to the contrary hereinabove contained in
this Residence Trust, the surviving spouse shall, at any time, have the
power to acquire any residence held hereunder and used as such
spouse’s primary residence by substituting property of an equivalent
value to any residence held in this Residence Trust with such value
being measured at the time of the substitution. This right of substitution
shall be limited to a residence. Grantor’s spouse may also acquire the
residence by purchasing such residence from the Residence Trust. Such
purchase may include the execution of a Promissory Note and mortgage
executed and delivered by the Grantor’s spouse to the Trustee for the
purchase price of the residence on such terms and conditions as are
commercially reasonable. The Mortgage may be an open-end mortgage
providing for additional advancements to Grantor’s spouse.

Residence Trust Provision for Guardians and Children.

Questions for Clients and Drafting Tips:

Is the occupancy of the house to be rent free by the guardian and his or her
family?

Despite the fact the guardian may no longer be serving as guardian, does the
client wish the house held in trust for occupancy by the former guardian and his
family until the youngest child reaches a certain age (e.g. 21, 25 or 30).

At the termination of the residence sub-trust, what happens to the residence? Is
it sold? Is it distributed to children? Option to purchase by children or guardian?

How much money is to be allocated to the residence trust fund? Take into
account annual operating expenses of the home.

Who is to pay the utilities, taxes, insurance, maintenance and repairs?
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Form G-1

RESIDENCE SUB-TRUST FOR GUARDIANS AND CHILDREN

A Provided has been appointed Guardian of the
person and estate of any minor children of Grantor, the Trustee is
directed to allow guardian and any spouse or children of said guardian
to use the real property located at , Ohio without payment
of rent, until such time as the youngest child of Grantor attains the age
of twenty-five (25).

B. The Trustee is authorized to pay from the allocation of funds to
the Residence Sub-Trust, any mortgage interest or principal payments,
taxes, insurance premiums, maintenance costs, ordinary repairs, utilities
and make expenditures for reasonable improvements and repairs.

C. Upon the youngest child of Grantor attaining the age of twenty-
five (25), the Trustee is directed to sell such residence for its then fair
market value and allocate the net proceeds of such sale in accordance
with paragraph A.3 of the Family Trust provisions as hereinabove set
forth. The Trustee shall also allocate the remaining cash held in the
Residence Sub-Trust to the Family Trust to be disposed of in accordance
with paragraph A.3 of the Family Trust.

D. No party dealing with the Trustee shall be required to ascertain
whether or not any of the requirements relating to the sale or purchase
of any real property have been complied with; nor shall any such party
be required to look to the application of the proceeds of any sale; and
such parties may deal with the Trustee as having full and complete,
independent power and authority to consummate any purchase or sale
hereunder.

Form G-2

CHILDREN’S AND GUARDIANS’ RESIDENCE TRUST
(Another Version)

A. After the death of the survivor of Grantor and Grantor’s spouse, if any
interest in residential real property is a part of the Trust Estate, the
Trustee shall hold such property and the sum of money stipulated in
paragraph B, 1, above in a separate trust under the following terms and
conditions with the sum of money to be held by the Trust in a Children’s
Residence Trust Fund:

1. The residence shall be held for the personal benefit of and actual use
by Grantor’s children, and the Guardians of any minor children of
Grantor (all of whom are collectively known as “beneficiaries”
hereunder) until the youngest child of Grantor attains the age of
twenty-one (21) years. All of the beneficiaries shall be permitted to live
in the residence rent-free during such time. All of the cost of mortgage
payments, maintaining and repairing the residence, including but not
limited to property taxes, fire and property insurance, utilities, upkeep
of grounds, pools, security and other amenities, continuance of daily or
weekly information services, including, newspapers, magazines, and
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other periodicals, shall be paid out of the Children’s Residence Trust
fund hereinbefore created. The Guardians may continue to reside in the
residence rent-free until the youngest child of Grantor attains the age of
twenty-one (21), at which time the Guardians shall either vacate the
residence of begin paying a reasonable rent for continuation of the
privilege of living in the residence. At the time the youngest child of
Grantor attains the age of twenty-one (21), in the sole and absolute
discretion of the Trustee hereunder, the residence may either be sold by
the Trustee or the residence may be retained in the Residence Trust for
such period of time as the Trustee shall decide, with the primary
consideration being the best interest of all of Grantor’s children. At such
time as the residence is sold, the net proceeds of the sale of such
residence shall be divided equally among the Trust created for each of
the Primary Beneficiaries (Grantor’s children) and added to the principal
thereof. The remaining amount held in the Children’s Residence Trust
Fund shall be divided equally among Grantor’s then surviving children
and the people who have served as guardians of Grantor’s minor
children, said amount to be divided and distributed equally per capita
and free of Trust.

2. Grantor directs that if the residential real property is to be offered for
sale by the Trustee, the Trustee shall offer it for sale at the value to be
determined by an independent appraisal to such of Grantor’s children as
are living at the time of such offer. Each of Grantor’s children shall have
sixty (60) days from the time of such offer in which to state in writing
whether they wish to buy said property. If by the end of such sixty (60)
day period, more than one of them have stated their wishes to buy said
property, the Trustee shall determine by lot the one to whom such sale
is to be made, unless all of Grantor’s children who wish to buy the
property agree within the ensuing thirty (30) day period to make the
purchase jointly in which case the Trustee shall sell said property at said
value to such children either as joint tenants with right of survivorship
or as tenants in common as they shall specify in such agreement. If only
one of Grantor’s children has stated the desire to purchase said
property, the Trustee shall sell it to him or her at the appraised value.
Each such sale shall be conducted upon such terms as the Trustees in
their discretion shall determine. If none of Grantor’s children so wish to
buy said property, the Trustee shall sell the same to such person or
persons at such price and on such other terms as the Trustee deems
most advantageous.

H. Cottage Trust.

Questions for Clients and Drafting Tips:

. Terms of usage generally: Who will be able to use the property? How long for
each beneficiary? Responsibility of beneficiaries for expenses? Allocate expenses
according to usage?

. Termination of usage by spouse: age, death, remarriage?
. Authorization for sale of property required by whom?
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Use of tangibles.

The unfunded Trust: who pays expenses? Will the non-payment of expenses
constitute an event of default leading to termination of use?

Issues relating to spousal use: consent requirements if the residence is to be
sold; permitted participation of the spouse in any decision regarding new
cottage/vacation home; companion or significant other use? New spouse use?
Terminate on co-habitation?

Issues relating to use by children: allocation of periods of use.
Options to purchase.

FormH
COTTAGE TRUST
A. The Trustee is authorized and directed to allow the Grantor’s
surviving spouse to use the real property located at

(the “Cottage”) held as a part of the Cottage Trust without
payment of rent thereof during the surviving spouse’s lifetime or so long
as the surviving spouse continues to use such Cottage. As a condition to
the rent free use of the Cottage by , he shall pay any real
estate taxes and assessments, insurance premiums, maintenance, costs,
utilities, ordinary repairs and replacements and permanent capital
improvements expenditures as he may choose to make or he may elect
to cause such items to be paid from the income of the Marital Trust, and
if needed from the principal of the Marital Trust.

B. With the written consent of Grantor’s spouse, and subject to the
Option to Purchase as hereinafter set forth, the Trustee may sell the
Cottage and, upon the written request of Grantor’s spouse, the
proceeds of such sale shall be used by the Trustee to the extent
required, in the discretion of the Trustee, to purchase or acquire
another vacation residence (including a separate residence, a
cooperative apartment, a condominium or any other form of dwelling
required by said spouse) taking title in the name of the Trustee and
allowing said spouse to use such vacation home on the terms set forth
above.

C. If any such Cottage or replacement vacation residence is sold and
Grantor’s spouse does not request acquisition of another vacation
home, the proceeds of such sale shall become part of the principal of
the Marital Trust, to be administered and distributed in accordance with
the Marital Trust provisions above, exclusive of the provisions of this
Cottage Trust.

D. In the event that the Cottage is at any time sold while it is in this
Trust, Grantor’s children and shall have the
right and option to purchase the Cottage at its fair market value at such
time. Notice of such option shall be given to said children along with the
fair market value sale price. Such children shall have ninety (90) days
within which to decide to exercise their option to purchase. If only one
exercises the option to purchase, the Cottage shall be sold to such child.
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If both exercise the Option to Purchase, both children shall take title in
equal shares to such Cottage. The purchase price shall be paid in cash or
partial cash and partial note and mortgage with all the customary
prorations. Notice of exercise of the Option to Purchase shall be in
writing, signed and dated by such child and delivered to the Trustee.

E. No party dealing with the Trustee shall be required to ascertain
whether or not any of the requirements relating to the sale or purchase
of any real property have been complied with; nor shall any such party
be required to look to the application of the proceeds of any sale; and
such parties may deal with the Trustee as having full and complete,
independent power and authority to consummate any purchase or sale
hereunder.

F. Upon the death of the Grantor’s spouse , in the event the
Grantor’s spouse survives the Grantor, the entire principal of the
Cottage Trust shall be paid to or continued in further trust for the
benefit of such person or persons among the Grantor’s descendants,
and upon such estates and conditions, in such manner, and at such
times as the Grantor’s spouse may appoint by specific reference by Will
or in a written declaration filed with the Trustee making specific
reference to this power; provided, however, that no appointment shall
be made to the Estate of the Grantor’s spouse, said spouse’s creditors,
or the creditors of the spouse’s estate. The Trustee may rely upon any
instrument admitted to probate in any jurisdiction as the Last Will of the
Grantor’s said spouse. However, if the Trustee has no written notice of
the existence of such a Will within a period of three (3) months after the
date of Grantor’s spouse’s death, then the Trustee may presume that
the spouse died without having effectively exercised the limited power
of appointment herein conferred, and the Trustee shall not be liable to
any person acting in accordance with such presumption which shall be
conclusive for all purposes.

G. 1. At the death of the Grantor’s spouse, , and in default
of the effective exercise of the limited power of appointment
hereinabove granted, the Cottage and its contents shall be distributed
absolutely and free of trust to Grantor’s children and

, in equal shares.

2. Should one of such children die prior to the death of Grantor’s
spouse, , and in default of the effective exercise of the
limited power of appointment hereinabove granted, the Trustee shall
distribute absolutely and free of trust the Cottage or replacement
vacation home and its contents as follows, provided that none of the
beneficiaries have rejected this gift pursuant to the provisions set forth
in paragraph G.2.c below:

a. One-half (%) absolutely and free of trust to Grantor’s surviving
child.
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b. One-half (%) distributed in equal shares to each surviving child
of a deceased child of the Grantor (grandchildren of the Grantor).
Should any of such grandchildren be under the age of twenty-one (21),
the share of such Cottage or replacement vacation home shall be held
for them pursuant to the terms and conditions of the Grandchildren’s
Trust, hereinafter set forth.

C. Should one of Grantor’s children die prior to the death of
Grantor’s spouse, , prior to distribution of the Cottage or
replacement vacation home as set forth in paragraph G.2,a and b above,
the Trustee shall have the Cottage or replacement vacation home
appraised and the appraised value communicated to each beneficiary.
The beneficiary shall then have ninety (90) days to determine whether
or not to accept or reject distribution of the Cottage or replacement
vacation home and its contents. If the beneficiary rejects the gift of the
Cottage or replacement vacation home the undivided interest in the
Cottage or replacement vacation home and its contents, notice shall be
given to the other beneficiaries of the opportunity to accept the
rejected gift. If the beneficiaries accepting the stipulated gift wish to
accept the rejected gift, then they shall notify the Trustee in writing of
their acceptance of a rejected gift and their understanding that an
equalizing amount of cash will be distributed from their share of the
residuary trust estate to the beneficiary who rejected the gift. If the
other beneficiaries accept the rejected gift, the interest in the Cottage
or replacement vacation home and its contents which was accepted
shall be distributed to the accepting beneficiaries and an equalizing
distribution of cash shall be made to the beneficiary rejecting the gift of
the undivided interest in the Cottage or replacement vacation home and
its contents. The equalizing distribution of cash shall be made from the
Family Trust from the share of the beneficiary accepting the rejected
gift.

d. Should all beneficiaries reject the gift or should the interest
rejected by one or more beneficiaries not be accepted by the other
beneficiaries then the Cottage shall be sold for the best price reasonably
attainable and the net proceeds of sale distributed in accordance with
paragraph __ of the Trust, herein.

Incentive Trust for Behavioral Modification.

Questions for Clients and Drafting Tips:

. If the client is encouraging a child to be drug and alcohol free, must the child, as
a condition to receiving a distribution from the Trust (perhaps a terminating
distribution) be required to consent to drug and alcohol testing?

. If a child is required to seek gainful employment, will the Trustee match a certain
percentage of wages with a distribution from the Trust? Should the child be
required to submit a W-2 or if they have their own business, sufficient proof and
evidence to show earnings from self-employment. Exception made for stay-at-
home moms or dads?

. In order to receive a final terminating distribution from the Trust, must a child be
required to show that they have done their own estate and financial planning?

Additional OTC Forms and Other Useful Trust Forms  12.23



FormI-1

INCENTIVE TRUST FOR PAYMENT OF EDUCATIONAL EXPENSES, DRUG-FREE
LIVING, CRIMINAL HISTORY AND NO DISABILITY

1. After each child graduates from high school, the Trustee shall
provide ninety percent (90%) of the cost of a child’s higher
education including, but not limited to room, board, books,
tuition, fees, a reasonable spending allowance and providing a
reasonable mode of transportation. As a condition to providing
ninety percent (90%) of such costs, the child must provide the
remaining ten percent (10%) of the cost of all of the stipulated
items. The Trustee shall continue to pay post graduate
education expenses until the termination of the Trust, under
the same terms and conditions.

2. In addition after each child graduates from high school, the
Trustee shall make distributions for the health, support and
maintenance of such child through the attaining of an
undergraduate college degree and shall continue such
payments for six (6) months after graduation from college. In
addition, the trustee shall make distributions for accident,
iliness, permanent disability or other emergency affecting such
child. [This could also be extended to post graduate study].

3. At the time each such child attains the age of twenty-five (25),
the Trust shall terminate as to such child and the remaining
principal and any accrued income of such child’s share shall be
distributed absolutely and free of Trust to such child provided
that the child meets the following conditions:

a. The child must submit to a drug test and have clean
results from such drug test.
b. Have no felony convictions.
C. Not be permanently disabled.
4. If the child fails to meet any of the above conditions, the

Trustee shall allocate the remaining trust assets from such
child’s share to the Wholly Discretionary Trust as hereinafter set
forth.

Form1-2

Another Version of Incentive Trust

1. Income and Principal. While the Grantor’s children are living, the
Trustee shall be authorized to distribute to any one or more of the
Grantor’s children such part or all of the net income or principal of their
respective trusts as the Trustee shall determine in its sole discretion,
without restriction as to purposes or amounts, provided that the child
falls within one of the following descriptive subparagraphs:

a. The child is a full time student at an accredited college, university,
vocational school or similar institution and maintains the equivalent of a
grade point average of 2.5 or better on a scale in which 4.0 is an “A”
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grade, and the child’s course of study is progressing towards the
completion of an undergraduate or other degree at the rate of a full
time student;

b. The child is employed full time in an occupation to which the child
devotes at least 35-40 hours of work per week or the child is pursuing a
career, which is socially productive on a full-time basis, such as a career
as an artist or a musician, to be determined solely by the Trustee in the
Trustee’s discretion;

c. The child is disabled and such disability prevents him or her from
being a productive and self-supporting member of society as
determined by the Trustee in the Trustee’s sole discretion;

d. The child is pursuing an educational, scientific or charitable goal
which the Trustee has determined, in its sole discretion, is in the best
interest of the child and the general public and which makes the child a
productive member of society as determined by the Trustee in the
Trustee’s sole discretion; or

e. The child is occupied full-time caring for other family members such
as children or other relatives and the Trustee determines in its sole
discretion that such obligation reasonably precludes the child from
earning a living (an example of such occupation would include
motherhood).

It is the Grantor’s intent that a child not receive distributions of income
or principal from the trust if the child is not complying with the
provisions of one or more of the foregoing five paragraphs, provided,
however, that the Trustee may make distributions of income or principal
to any child or his or her lineal descendants in the event of medical
(including psychiatric) emergency, as the Trustee shall determine, in its
sole discretion.

Form -3

INCOME MATCHING DISTRIBUTIONS

After a child attains age eighteen (18) and if the child is employed full
time, the Trustee shall pay to the child each calendar year an amount,
but not in excess of the income of the child’s portion of this Exempt
Trust, equal to the child’s gross income from employment during such
calendar year (hereinafter referred to as “income matching.”) The
Trustee shall have the absolute discretion to determine whether the
child is employed full time. The term “gross income” includes both gross
earnings from employment and gross earnings if self-employed. The
term “gross income” shall not include passive income, such as interest,
stock dividends or rentals, if the capital producing such passive income
was received by the grandchild as a gift or inheritance. The Trustee may
require the child to provide such tax and/or employment verification,
including tax returns, as the Trustee deems reasonable to determine the
child’s gross income and the Trustee may establish such budgets and
reserves as the Trustee considers reasonable. If the child declines to
provide such verification, the grandchild shall not be entitled to
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distributions from the Trust under this subparagraph with respect to the
year for which the child has declined to provide such verification.
Payments shall be made first out of income and then out of principal.

J. Disposition of Tangible Personal Property

Questions for Clients and Drafting Tips:

Are there any items that the client would want his or her children to have, even
if his or her spouse is still living (this is especially applicable in second marriage
situations)?

After the death of both husband and wife, is it appropriate to allow the children
to decide upon distribution with the Trustee deciding any disputes?

Should you refer to the ability to attach a later list to the Trust (unlike a Will, a
Grantor can attach a later list showing distribution instructions of specific
items)?

Do you employ a “round robin” distribution selection process, drawing numbers
to determine order or some other procedure?

Do equalization of unequal distributions with cash?
Form J-1

DISPOSITION OF TANGIBLE PERSONAL PROPERTY

After the death of the Grantor, the Trustee shall distribute all of the
tangible personal property of the Trust, including but not limited to
personal effects and belongings of the Grantor, furniture and household
furnishings and any motor vehicles, boats, motors and watercraft, to
Grantor’s spouse , if he/she survives Grantor. If

does not survive the Grantor, the Trustee shall distribute all of such
personal effects and tangible personal property to Grantor’s children as
they may agree, or in the absence of their agreement, as the Trustee
shall determine, in the Trustee’s sole discretion. Grantor may keep with
this Trust a memorandum regarding Grantor’s wishes concerning
disposition of Grantor’s personal effects and tangible personal property.
Grantor directs the Trustee to follow such memorandum in making the
distributions or tangible personal property to Grantor’s children,
grandchildren and others as may be specified in said memorandum.

FormJ-2

ASSIGNMENT OF TANGIBLE PERSONAL PROPERTY

The undersigned hereby assigns any and all interest in his/her personal

effects and tangible personal property either now owned or hereafter

acquired to and , Co-Trustees of the
Revocable Living Trust dated the ___ day of ,

20
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IN WITNESS WHEREOF, has executed this Assignment on

the __ day of , 20
WITNESS GRANTOR

NAME
ACCEPTANCE OF ASSIGNMENT
The undersigned, Co-Trustees of the Revocable Living Trust
dated the __ day of , 20___, hereby confirm that all
tangible personal property and personal effects have been assigned to
the undersigned as Trustees this ____ day of , 20 .

The undersigned hereby agree to accept all other after acquired
personal effects and tangible personal property as such items are

acquired by

WITNESS GRANTOR
NAME
NAME

Trust for Pets.

Ohio has specific authorization for Trusts for Pets under Ohio Trust Code § 5804.08.

Questions for Clients and Drafting Tips:

Identify what types of pets and if possible, names of pets or provide other
identification for the pets.

Identify a custodian for the pets who will be in charge of the care and housing of
the pets.

Specify any special dietary instructions (brands or types of pet foods, etc).
Does the client wish to use a specific veterinarian?

Provide a sum of money to be held in the Trust and distributed to the custodian
for care, feeding, housing and maintenance of the pets.

If the pets are show animals, provide any specific instructions for showing the
animal, including specific shows at which the client wishes the pets to be shown.

Provide for what happens if the pets get old, ill, diseased, etc.
Disposition of remains?
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. If the custodian resigns, dies or is otherwise unable to continue to serve as
custodian, provide for a successor custodian or a method to appoint a successor
custodian.

. At the death of the last pet, provide for disposition of any remaining funds in the
Pet Trust (e.g. Humane Society or other charity for animals) or shall the money
go to specific persons or the custodian?

Form K

TRUST FOR PETS

1. Grantor and Grantor’s spouse own many dogs, a number of
which are show dogs. The primary purpose of this trust shall be to
provide for their needs, and as such, shall be considered a Trust for Pets
under Section 5804.08 of the Ohio Trust Code. Grantor has derived
much enjoyment from owning and showing dogs. Grantor directs that
be authorized to have custody of all dogs and shall be
authorized to breed and show all of Grantor’s dogs. In caring for the

dogs, Grantor directs that Dr. , DVM, of , Ohio,
continue to care for all of Grantor’s dogs or they shall be cared for by
such other veterinarian as designated by . Eventually, any

dog may be euthanized due to age, infirmity or poor health as certified
by the veterinarian in charge as in the best interest of such dog.

2. Grantor directs that the Trustee make a Thirty Thousand Dollars
($30,000.00) per year distribution to in bi-weekly
installments while she is caring for the dogs. Such amounts shall be
annually increased for inflation from and after the year

3. Itis Grantor’s intent that maintain the dogs at her
residence and that the dogs never go to a kennel.

4. At such time as is disabled, deceased or otherwise
unable or unwilling to care for the dogs, the Thirty Thousand Dollars
($30,000.00) per year distribution to her shall cease. Her husband

is designated to have custody of and be in charge of the
dogs and to receive the Thirty Thousand Dollars ($30,000.00) per year

distribution.

5. If both and are unable or unwilling to
fulfill their duties herein, the rest, residue and remainder of the trust
estate shall be distributed to . The Trustee shall have the

discretion to either distribute the surviving dogs or to sell or dispose of
the dogs in the sole and absolute discretion of the Trustee.

6. If not earlier terminated pursuant to Paragraph 5 above, upon
the death of the last dog living at the time of the death of Grantor, the
trust shall terminate and the remaining principal and any accrued
income shall be distributed absolutely and free of trust to
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Decanting.

Section 5808.18 of the Ohio Revised Code allows for “decanting.” The decanting statute
allows a Trustee to transfer assets from a less optimum Trust, to a Trust that contains
more favorable provisions. It is important that you review the statutory requirements
for decanting, as the ability of the Trustee to decant to a second trust may be limited by
the distribution standards set forth in the first trust.

FormL

DECANTING

Grantor specifically authorizes the Trustee to distribute the principal
and accumulated, but undistributed income of this Trust or any Trust
created hereunder, in further trust as may be permitted under the laws
of the state of Ohio or the laws of any jurisdiction governing the
administration of this Trust at such time, and regardless of whether such
laws existed at the time of execution of this Trust. Such authorization
includes, but is not limited to, the distribution of assets to a Trust that
benefits fewer than all of the beneficiaries under this Trust or any Trust
created hereunder or that otherwise alters the beneficial interests of
one or more beneficiaries. The purposes of such a distribution in Trust
would include, but not be limited to, a beneficiary’s addiction, disability,
creditor problems, marital problems, medical condition or personal
accumulation of wealth. In the event this Trust is the recipient of
deferrable retirement benefits as defined in the Internal Revenue Code,
the Trustee may decant to a Trust that will qualify for the most
preferential tax treatment available for such benefits, in the sole and
absolute discretion of the Trustee.

Trust Protector.

The use of Trust Protectors is becoming increasingly popular in Trust documents. The
reason: Trusts are lasting longer and longer and the use of Trust Protectors provides
flexibility to what may otherwise be an inflexible arrangement. The concept of a Trust
Protector is codified under Section 5808.08 of the Ohio Revised Code.

Form M
TRUST PROTECTOR
A. The Trust Protector of this Trust shall be . In the event
that is unable to serve, then any other attorney at the law
firm of shall serve as the Trust Protector of this Trust. The

Trust Protector shall serve in a non-fiduciary capacity. The Trust
Protector may be removed at any time and for any reason by a majority
of the then current beneficiaries.

B. The Trust Protector shall be authorized to terminate this Trust
instrument (in whole or in part) whenever the Trust Protector deems it
advisable for any valid reason, in her sole discretion. If a Trust is
terminated, the Trustee shall distribute any remaining trust property to
those individuals designated in Article | above.

C. The Trust Protector shall be authorized to amend this Trust
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instrument, if, in the sole and uncontrolled discretion of the Trust
Protector, she determines that the continuation of the Trust or its
continuation in its original form would be unduly burdensome,
uneconomical, inefficient or unwise for any valid reason, including
legislative changes, changes in tax laws or any other justifiable reason.
The Trust Protector shall be further authorized to change the principal
place of administration of the Trust.

D. The Trust Protector shall be authorized to remove or replace the
Trustee. The Trust Protector shall be further authorized to direct the
Trustee to exercise the decanting power, if any, provided under
applicable law.

E. The Trust Protector shall not exercise any power or discretion in favor
of the Trust Protector, for the Trust Protector’s benefit, or for the
benefit of any person to whom the Trust Protector is related or
subordinate within the meaning of Internal Revenue Code Section
672(c). Nothing in this Trust instrument shall be construed as causing
the Trust Protector to possess a general power of appointment within
the meaning of Internal Revenue Code Sections 2041 and 2514.

F. The Trust Protector serving under this instrument is entitled to
receive reasonable compensation for services rendered, taking into
consideration: the market rate for similar services in the jurisdiction in
which the Trust Protector serves; the breadth and nature of the powers,
authorities, and discretions granted to the Trust Protector; the amount
of time the Trust Protector will likely devote to assisting the Trust and
the Trustee; and the trust property’s current value and the projected
amount of appreciation. The Trust Protector is entitled to
reimbursement for all expenses incurred in the performance of its
duties as Trust Protector, including reasonable travel expenses. Serving
in the capacity of Trust Protector does not prevent the Trust Protector
from also providing legal services on behalf of the Trust or the trust
beneficiaries. If the Trust Protector is providing professional services,
the Trust Protector is entitled to charge its normal and customary fees
for services provided or to be provided, in addition to the Trust
Protector’s ordinary compensation as Trust Protector.

N. Third Party Catastrophe Trust for Children.

As estate planning attorneys, we get calls from friends or clients who have knowledge of
a tragic accident that has taken the lives of parents of minor children. The person calling
you wishes to establish an educational fund for the children. The problem becomes one

of providing an appropriate and legal vehicle for such educational funds.

Questions for Clients and Drafting Tips:

. Who should be the grantor of the trust? The grantor of the trust could be an
individual or interested relative or friend of the family.

. Who should be the trustee?
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Should the educational trust funds be held in a “one pot” trust or divided and
allocated in individual shares?

At what age should the trust fund terminate? If a “one pot” trust, the
termination date would be the youngest child attaining a certain age?

If a beneficiary dies during the continuance of the trust, if a “separate share”
trust, what happens to the beneficiary’s share? Does it lapse? Does it merge with
the other shares?

If all beneficiaries die before receiving their share, should the funds be paid to a
default charitable beneficiary?

FormN
[ ] CHILDREN EDUCATIONAL TRUST
THIS AGREEMENT, effective the ___ day of ,20___,byand
between , hereinafter referred to as the “Grantor,” and

BANK, hereinafter referred to as the “Trustee.”
WITNESSETH:

WHEREAS, Employee and his wife
lost their lives in a tragic accident on ,20___ . Theyleft
children surviving, ,age ,age

,age ___ and ,age ___ (hereinafter referred to

collectively as the “Children” or individually as a “Child”).

WHEREAS, the Grantor wishes to provide for the educational and other
needs of the Children through the establishment of this Trust.

NOW, THEREFORE, Grantor and Trustee hereby agree as follows:

1. Trustee agrees to administer all assets transferred to this trust
in accordance with the provisions of this Agreement.

2. This Trust shall be irrevocable.

3. All contributions to the Trust may, but are not required to, be
held in a common fund until such time as the Trustee determines that
there are sufficient funds allocated to divide the funds into funds for
each of the Children. All funds contributed shall be allocated equally to
the separate trust funds established for the Children, unless the donor
directs the funds be allocated to a fund for a specific Child in which case
the Trustee shall honor the donor’s intent.

4. The Trustee shall hold the trust funds for the benefit of each
Child and shall use income or principal from each child’s share of the
trust funds primarily for educational needs, including but not limited to
tuition, room, board, books, fees and a reasonable spending allowance.
Such distributions may be made for purposes of reimbursement of the
educational expenses listed herein or to pay off or pay down an
educational loan or loans. The Trustee may also use the income or
principal from each child’s share of the trust for the provision of a policy
of health insurance, and may use such funds in the event of an accident,
illness or other emergency affecting such child where cash would be of
some use.
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5. Distributions to the Children from their individual trust funds
shall be made pursuant to recommendations by both the Trustee and
the President of or his or her designee.

6. At such time as each of the Children attain the age of thirty (30),
the remaining balance in his or her trust fund shall be distributed as
follows:

a. One-half (1/2) shall be distributed absolutely and free of trust to
such Child attaining the age of thirty (30).

b. One-half (1/2) shall be divided among the other surviving
Children and distributed to them if they have attained the age of thirty
(30), or if they have not attained the age of thirty (30), shall be allocated
to such Child’s trust fund share to be held hereunder and administered
as hereinabove set forth.

7. If any of the Children die before attaining the age of thirty (30),
the remaining principal and accrued income in their individual trust fund
shall be divided among the other surviving Children and distributed to
them or if such children have not attained the age of thirty (30), shall be
allocated to such Child’s share to be held hereunder and administered
as hereinabove set forth.

8. If all of the Children die before the termination of this Trust,
then the balance of the remaining trust funds shall be distributed
absolutely and free of trust to a charitable organization selected by the
Grantor with such organization to be a qualifying charity under Section
501(C)(3) of the Internal Revenue Code.

ARTICLE Il: TERMS AND CONDITIONS

A. The beneficial interest in this Trust, held hereunder, shall not be
alienated or disposed of or in any manner encumbered while in the
possession of the Trustee. Should any beneficiary alienate, charge,
dispose of or encumber his or her interest in the Trust, either the
income or principal thereof, before the same shall have been delivered
to him or her under the provisions of this agreement, or should any
creditor of any beneficiary of the Trust attempt to seize any funds in the
Trust in the hands of the Trustee, and thereby deprive any beneficiary of
the enjoyment hereof, the trust as to the beneficiary whose interest
may be so affected shall thereupon cease and terminate, and shall
thereafter during the remainder of the life of said beneficiary, be held
and distributed by the Trustee according to its absolute discretion, and
thereafter the Trustee shall pay to such beneficiary or for his or her
maintenance and support from such interest in the Trust, only such
sums as in the absolute discretion of the Trustee shall by it be deemed
fit and proper.

B. In the disbursement of funds to be paid to or for the use and
benefit of any beneficiary who shall be a minor, the Trustee may make
payments for the same to the guardian or such other person as may
have custody of the person of the minor at the time such payments are
made, and when a minor has attained sufficient age to make it probable

12.32 = Ohio Trust Code Manual



that the money will be properly expended, may pay directly to the
minor, to be used for the purposes set forth herein, and the receipt of
any such person shall be a full acquittance of the Trustee as to any
amounts so paid.

C. The Trustee is directed to provide copies of periodic trust
accountings and reports to Grantor and the Guardians of the minor
Children.

ARTICLE lll: TRUSTEE POWERS

A The Trustee shall have all the powers granted by the Ohio Trust
Code and the Ohio Uniform Principal and Income Act, as amended and
in effect at the time of the exercise of the power.

B. Grantor hereby empowers Trustee to amend the Trust from
time to time for any reason deemed appropriate by the Trustee. The
Trustee is also empowered to appoint the trust property into further
trust for the benefit of one or more of the Children. In exercising the
power of amendment and the power of appointment, the Trustee shall
endeavor to honor the original intent of the Trust as expressed herein to
benefit the Children. The Grantor further intends that the power to
amend and the power to appoint shall be used only for compelling
reasons and in unexpected and/or exceptional circumstances.

C. In addition, the Trustee shall be entitled to reasonable
compensation for the Trustee’s services in the handling and
management of the trust estate herein created. Trustee may from time
to time waive its right to compensation. It is the Trustee’s intent at the
date of execution of this Trust to only charge for out of pocket
expenses.

ARTICLE IV: OHIO TRUST

This Trust shall be considered as an Ohio Trust and all questions
pertaining to its validity, construction and administration shall be
determined in accordance with the laws of that State.

ARTICLE V: MISCELLANEOUS

A If the Trustee determines that continuation of any trust being
administered under this agreement is contrary to the best interest of
the beneficiaries thereof by reason of (1) changes in legislation, or (2)
unforeseen changes in circumstances, or (3) because the value of this
trust’s assets are at such a level that, in the sole discretion of the
Trustee, the continued administration thereof would be financially
burdensome, then the Trustee, in the Trustee’s sole discretion, may
terminate such trust and distribute the principal thereof, and any
income accumulated therein, to the person or persons then entitled to
receive the income and principal therefrom.

B. In the event that BANK shall at any time be merged
with, consolidated with, be operated under joint agreement with, or be
sold or transferred to any other corporation, association, subsidiary or
trust company, or be reorganized into a new corporation, association,
subsidiary or trust company, such corporation, association, subsidiary or
trust company succeeding to the fiduciary powers and services of the
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Trustee shall, without any further act on the part of the parties hereto,

be substituted in the place and stead of BANK as fiduciary
hereunder.
C. Notwithstanding anything in this Agreement to the contrary,

the Grantor is hereby given the power to remove and replace any
Trustee serving hereunder.

Any rights and duties of Grantor hereunder shall inure to the benefit of
and be binding on Grantor’s successors and assigns.
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l. Predeath Validation of Will and Trust

Reprinted from Ohio Probate Law Journal, with permission of Thomson Reuters. Copyright © 2018, © 2019. Further
use without the permission of Thomson Reuters is prohibited. For further information about this publication, please
visit https://store.legal.thomsonreuters.com/law-products/Newsletter/Probate-Law-Journal-of-Ohio/p/100028597.

Forms for Predeath Validation of Wills and Trusts

Robert M. Brucken, Esq. Richard L. Kolb, Esg. Ralph E. Lehman, Esq.

Retired Partner, Baker Hostetler LLP Toledo, Ohio Logee, Hostetler, Stutzman &

Cleveland, Ohio Lehman, LLC

Editor-in-Chief, Wooster, Ohio

Probate Law Journal of Ohio Chairman, EPTPL Committee for
Validation of Wills and Trusts before
Death

HB 595, effective March 22, 2019, has “reformed” the Ohio law on predeath validation of wills
and extended it to trusts too. Some of us believe this is one of the most important additions to
Ohio law since the Medieval Statute of Wills and Statute of Uses created wills and trusts
respectively. It is a very useful tool in appropriate cases to prevent future contests, and in other
appropriate cases to force them to issue currently. For details of the new statute see Lehman,
“Ohio Provides New Tool to Protect the Client’s Will and Trust,” 29 PLJO 51 (Jan/Feb 2019).

When you do predeath validation, the testator/settlor is still living, is presumably the plaintiff
and is his own star witness for validation. The judge or jury may see him live, hear him tell what
he wants and why and understand and buy his story. Moreover, he has substantial leverage
over his family or other beneficiaries; if they do not join in seeking validation, he may reduce or
eliminate their benefits by amending the will and trust, or even reduce or eliminate further
lifetime giving to them. These features may make the procedure attractive where contest is
expected, possible or even just feared.
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There are at least two basic scenarios for predeath validation. One assumes that the parties will
all agree on it, either because they actually agree or for the reasons stated in the preceding
paragraph. Let’s call that “consent validation.” The other assumes that one or more parties will
not join in it, or are expected to refuse to join, so that it will occur only if a “real” case is filed
and perhaps even tried. Let’s call that “adversary validation.” Different formats for the
complaint and allied papers are appropriate for each of these two scenarios.

We thus offer two sets of forms, one for consent validation and the other for adversary
validation. Both sets of forms assume a pour-over will with most or all of the dispositive
provisions in a separate revocable trust of the testator/settlor that is the residuary beneficiary
under the will. The forms for consent validation have been prepared by Bob Brucken, and the
forms for adversary validation have been prepared by Richard Kolb, in both cases with input
from Ralph Lehman. These three authors present a spectrum of experience in trial and office
practice and experience.

Both scenarios require that all heirs and other beneficiaries be named as parties, with service of
process on each. This will include all future potential beneficiaries as well as current ones. Civil
Rule 4 provides for methods of service and for waiver of service by competent parties
individually and where service on them on behalf of other parties is otherwise required under
the Rule. After service or waiver, minors, incompetents, and unborn and unknown beneficiaries
will generally be represented virtually by other parties under Ohio Rev. Code Chapter 5803.
Ohio Rev. Code § 5817.11 provides that failure to join and serve a party does not invalidate the
proceeding, but that the omitted party is not bound by the resultant validation order and may
later contest the will or trust.

Consent validation. The forms for consent validation (complaint, answer, and medical release)
assume that all heirs and other beneficiaries will sign-off on the will and trust. They further
assume that the heirs and other beneficiaries (current or future) are the spouse and lineal
descendants, with no provisions for friends or charities, though the same consent procedure is
available if there were such additional parties (but the forms would require editing to include
them). The answer, a separate one for each defendant, waives service, answers, and admits all
the allegations of the complaint and joins in its prayer and waives any trial or hearing or notice
of them. Thus, the complaint attempts to include all allegations intended to be admitted in the
answer so that the court has the proper foundation in the pleadings for its judgment of validity
of the will and trust.

A more private procedure may be to do a private settlement agreement (PSA) for predeath
validation. Ohio Rev. Code § 5801.10(C) authorizes a PSA to do anything a court can do, so the
statute supports this “end run.” Further, in appropriate cases, the completed PSA could be
presented to the court for blessing. A skeletal complaint could be filed with the PSA attached. If
the will and trust agreement are not attached to the PSA, perhaps the court will not require
them to be filed with the complaint. The PSA itself would state that service of process is waived,
that the PSA is itself the answer of each defendant, and that all join in the prayer for validation.
For forms for this portion of the PSA see Brucken, “Private Settlement Agreement Forms,” 18
PLJO 123 (Jan/Feb 2008), available to EPTPL Section members on the OSBA website.

Adversary validation. Under the Pre-Death Validation Statute discussed above, a settlor can
bring an action to validate his trust while he is still alive and, of course, the great advantage of
this is that the judge can hear directly from the settlor himself, thus allowing an assessment of
his mental capacity, reasons for making changes, reasons for excluding a particular beneficiary,
etc.
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Onhio has had a statute allowing the pre-death validation of wills for many years, but in this
attorney’s experience, it was little used, perhaps because elderly people do not like to get into
disputes with their relatives. Notwithstanding, | suspect pre-death validations of trusts will see
greater use.

| am suggesting below a template for use in pre-death validity cases. The easiest way to
approach this topic is to provide language for the complaint and next to it, an explanation of
the complaint language. The explanation will be in CAPITAL LETTERS.

This template may be used as a starting point, but you still will have to tailor it to the unique
facts of your case.

This template spends a lot of space identifying necessary parties. It also includes the statutory
requirements of such as providing a medical waiver, naming prior beneficiary(s), and attaching
a copy of the will and trust. If you fail to take these steps, | believe you subject your validity
determination to future challenge.

Consent validation complaint. © 2019 by Robert M. Brucken. All rights reserved with intent that
this form may freely be copied and used professionally by practitioners.

IN THE COURT OF COMMON PLEAS
PROBATE DIVISION
[NAME] COUNTY, OHIO

Testator/Settlor CASE NO.
Plaintiff
VS. JUDGE [NAME]
Heirs
Beneficiaries under will COMPLANT FOR VALIDATION
Beneficiaries under trust OF WILL AND TRUST
Defendants

1. This is an action for validation of the will and trust of Testator/Settlor pursuant to
chapter 5817 of the Revised Code. Plaintiff (Testator/Settlor) is a resident of this County and
venue is proper in this Court under section 5818.04 of the Revised Code.

2. Filed with this complaint is the will of Testator/Settlor dated [date] that he intends as
his will. The will was signed by Testator/Settlor in the conscious presence of Testator/Settlor by
two competent individuals, each of whom witnessed Testator/Settlor sign the will.
Testator/Settlor executed the will with testamentary intent, had testamentary capacity, was
free from undue influence, was not under restraint or duress and signed in the exercise of his
free will. Execution of the will was not the result of fraud or mistake, it has not been revoked or
modified and Testator/Settlor is quite familiar with its contents.

3. Filed also with this complaint is a true copy of the written declaration of trust of
Testator/Settlor dated [date] that states the terms of the trust thus created by Testator/Settlor,
which trust is the beneficiary under the residuary clause of the will. Testator/Settlor is the
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settlor and trustee of the trust. The declaration of trust was signed by Testator/Settlor with the
intent to create a trust, Testator/Settlor had the legal capacity to enter into and establish the
trust, the trustee of the trust has duties to perform, the same person is not the sole trustee and
sole beneficiary of the trust, and Testator/Settlor executed the declaration of trust free from
undue influence, was not under restraint or duress and signed in the exercise of his free will.
Execution of the trust was not the result of fraud or mistake, it has not been revoked or
modified and Testator/Settlor is quite familiar with its contents.

4. [Names] are Testator’s/Settlor’s spouse, children and the other persons who would
inherit from Testator/Settlor under chapter 2105 of the Revised Code were he to die intestate
on the date of filing of this complaint.

5. [Names] are the persons who are the beneficiaries under the will, including
Testator/Settlor as the trustee of the trust that is the residuary beneficiary under the will. These
same defendants are also the beneficiaries under Testator’s/Settlor’s most recent prior will
dated [date].

6. [Names] are the persons who are beneficiaries of the trust. Testator/Settlor is the
only current trust beneficiary, [names] are the beneficiaries who would become current
beneficiaries if Testator/Settlor were to die on the date of filing of this complaint and [names]
are other potential future trust remainder beneficiaries. Persons not yet born may also become
potential future trust remainder beneficiaries. All trust beneficiaries who are minors or have
not yet been born are virtually represented under chapter 5803 of the Revised Code by the
living, adult competent trust beneficiaries.

7. All living heirs, beneficiaries of the estate and beneficiaries of the trust are named as
defendants.

8. All beneficiaries under plaintiff’s immediately prior will and trust instrument are
among the beneficiaries under plaintiff’s current will and trust instrument identified in
paragraphs 2 and 3 of this complaint and are included as defendants in this action.

9. All named defendants have waived service of summons and entered their
appearances, are properly before the Court and have joined in the prayer of this complaint.

10. Plaintiff states that the will was properly executed pursuant to section 2107.03 of
the Revised Code, that Testator/Settlor had the requisite testamentary capacity, was free from
undue influence and was not under restraint or duress, and that the execution of the will was
not the result of fraud or mistake.

11. Plaintiff states that the trust meets the requirements of section 5804.02 of the
Revised Code, that Testator/Settlor had the legal capacity to enter into and establish the trust,
was free from undue influence and was not under restraint or duress, and that the execution of
the trust was not the result of fraud or mistake.

Wherefore, plaintiff demands judgment declaring the will and trust valid as provided in
chapter 5817 of the Revised Code.

Respectfully submitted,

Attorney for Plaintiff
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Consent validation answer. © 2019 by Robert M. Brucken. All rights reserved with intent
that this form may freely be copied and used professionally by practitioners.

WAIVER OF SERVICE, ANSWER AND JOINDER IN
PRAYER OF COMPLAINT

1. [Name], defendant in this action, hereby waives service of summons upon him and
enters his appearance in this action.

2. For defendant’s answer to the complaint, he admits as true each and every allegation
of the complaint.

3. Defendant further waives any hearing or trial of this case, or any notice of any hearing
or trial of it, and waives filing with the court of any medical records release or copies of the
pertinent will and trust instrument.

Wherefore, defendant joins in the prayer of the complaint and demands judgment
declaring the will and trust of plaintiff valid as provided by chapter 5817 of the Revised Code.

Defendant (or attorney for defendant)
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Adversary validation complaint. © 2019 by Richard L. Kolb. All rights reserved with intent
that this form may freely be copied and used professionally by practitioners.

IN THE PROBATE COURT OF

In the Matter of the Will and Trust of
John Smith.

John Smith
address

Plaintiff
_VS_

Heirs at law

-and-

Beneficiaries under will

-and-

Executor under will

-and-

Beneficiaries of Plaintiffs most recent prior will
-and-

Beneficiaries under trust

-and-

Beneficiaries of Plaintiffs most recent prior trust
-and-

Attorney General of Ohio (if necessary)

Defendants
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COUNTY, OHIO

Case No.

JUDGE

COMPLAINT TO DECLARE VALIDITY OF WILL
AND TRUST

XXXXXXXXXX (0000000)
405 Madison Avenue,
Toledo, Ohio 43604
PH: (419)
FX: (419)

@gmail.com

Attorney for Plaintiff



NOW COMES John Smith, the Plaintiff, by and through his attorney, xxxxxxx, who

submits his Complaint to declare the validity of his will and trust as follows:

This Court has authority to declare the validity of a person’s will and/or trust during his

lifetime pursuant to sections 5817.02 and 5817.03 (IDENTIFY THE SPECIFIC CODE SECTION TO
MAKE IT EASIER ON THE JUDGE) of the Ohio Revised Code.

1.

10.

11.

Attached at Exhibit A is a copy of John Smith’s current will (“will”) dated
and also attached at Exhibit B is a copy of John Smith’s current trust (“trust”)
dated

[Names] are John Smith’s spouse, children and the other persons who would inherit
from him under section 2105.06 of the Ohio Revised Code were he to die intestate on
the date of filing of this Complaint.

[Names] are the persons who are the beneficiaries under the will.

[Names] of the persons who are the beneficiaries under Plaintiff’s most recent prior will.
(THIS WOULD INCLUDE THE PRIOR BENEFICIARIES WHO HAVE FALLEN OUT OF FAVOR -
THEY ARE NECESSARY PARTIES UNDER 5817.05 AND THE MOST LIKELY PERSONS TO
CONTEST THIS PROCEEDING.)

[Name] is the executor named in the will.

[Names] are the persons who are beneficiaries of the trust. Plaintiff is the only current
trust beneficiary; [names] are the beneficiaries who would become current beneficiaries
if Plaintiff were to die on the date of filing of this Complaint and [names] of other
potential future trust remainder beneficiaries. Persons not yet born may also become
potential future trust remainder beneficiaries. All trust beneficiaries who are minors or
have not yet been born are virtually represented under Chapter 5803.03 of the Ohio
Revised Code by the living, adult competent trust beneficiaries.

[Names] of the persons who are the beneficiaries under Plaintiff’s most recent prior
trust. (THIS WOULD INCLUDE THE PRIOR BENEFICIARIES WHO HAVE FALLEN OUT OF
FAVOR — THEY ARE NECESSARY PARTIES UNDER 5817.06 AND THE MOST LIKELY
PERSONS TO CONTEST.)

(The Ohio Attorney is named because the will or trust provides for a charitable gift.)
(YOU SHOULD NAME THE ATTORNEY GENERAL WHEN THERE IS A CHARITABLE GIFT)

Pursuant to Ohio Revised Code Sections 5817.02(D) and 5817.03(D), a medical waiver
for Plaintiff is attached hereto. (THIS MEDICAL WAIVER REQUIREMENT IS MANDATORY)

The above parties are named as Defendants only because Plaintiff believes it is
necessary to name them under Ohio law. Whether they wish to respond to this
Complaint is entirely up to them. (THIS INVITES DEFENDANTS TO DEFAULT. | USE IT
FREQUENTLY IN WILL AND TRUST CONTESTS AND IT WORKS. IT SIMPLIFIES THE CASE BY
REDUCING THE NUMBER OF PARTIES AND ATTORNEYS)

Plaintiff states that the will was properly executed pursuant to Section 2107.03 of the
Ohio Revised Code, and that the trust meets the requirements of Section 5804.02 of the
Ohio Revised Code.
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12.

13.

14.

Plaintiff’s will is in writing and signed by John Smith; it was properly witnessed and was
executed with testamentary intent. Plaintiff further states that his trust is in writing,
executed with the intent of creating a trust, names specific beneficiaries; further the
trustee has duties to perform, and the same person is not the sole trustee and sole
beneficiary.

Plaintiff further states that both documents were signed when he had legal capacity and
was free of both undue influence and duress; further they were signed as a result of his
free will and were not the product of fraud or mistake. Further, neither document has
been revoked or modified, and Plaintiff is familiar with the contents of both documents.

Possible additional factual allegation: John Smith is fully capable of living alone, handling
his finances, driving, entering into contracts, making medical decisions, voting, making
gifts and making other dispositions of his assets.) (IF THESE ALLEGATIONS ARE TRUE,
THEY MAKE THE CASE STRONGER ON THE COMPETENCY ISSUE.)

WHEREFORE, Plaintiff demands that this Court declare that Plaintiff’s will and trust

(Exhibits A and B) are valid.

Respectfully submitted,

XXXXXXX
Attorney for Plaintiff

PRAECIPE

TO THE CLERK:

Please issue summons for service upon each Defendant listed in the caption of this

Complaint together with a copy of the Complaint and Exhibits A and B by Certified Mail, return
receipt requested.

XXXXXXX
Attorney for Plaintiff
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Medical records release.

AUTHORIZATION TO RELEASE PROTECTED HEALTH INFORMATION

| authorize the use or disclosure of the protected health information (“PHI”) as described
below. By authorizing the use or disclosure of the PHI described below, | authorize the
custodian of the PHI (1) to open the PHI for review or inspection by the person(s) identified
below, and (2) to furnish the person(s) identified below with a copy of the PHI if he or she so
requests.

Date Patient Name

DOB Social Security Number

Description of PHI requested (provide a specific and meaningful description of the information
sought, including dates of service where applicable):

All medical records from XXX until XXX

| authorize Name of healthcare provider or other records custodian to release and/or disclose the PHI
described above.

| authorize the healthcare provider or other records custodian to release and/or disclose the PHI
described above to:

Law Office of xxxxx, Address xxx

The name or other specific person or class of persons, to whom the healthcare provider or other records custodian may make the use or disclosure

The purpose of this request to release and/or disclose the PHI described above is:

___Pending personal injury litigation X Other pending litigation ~~ __ Potential medical
malpractice litigation

__Other (describe)

| do__ donot authorize the recipient to redisclose the PHI described above.

| understand that | have the right to revoke this Authorization, in writing, at any time by so
notifying the requesting person. Such revocation will not affect actions taken by the requesting
person prior to the date he or she received the written revocation.

| understand the information to be disclosed may include information relating to sexually
transmitted disease, AIDS or HIV. It may also include information about behavioral or mental
health services, and treatment or testing for alcohol or drug abuse.

| understand that my health care provider cannot condition medical treatment on whether |

sign this Authorization.
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This Authorization will expire upon the occurrence of the termination of litigation in the
XXXXXXXX County Probate Court.

X

Signature of patient or patient’s authorized representative Date

If signed by patient’s authorized representative, describe representative’s authority:
__Patient is a minor; | am the patient’s parent and natural guardian.

__Patient is a minor; | am the patient’s guardian, appointed by the County
Juvenile Court.

__Patient is a ward; | am the patient’s guardian, appointed by the County
Probate Court.

__The patient is deceased. | am the patient’s surviving spouse or | am the executor or
administrator of the patient’s estate, appointed by the Montgomery County Probate Court.

___lam the patient’s agent, as designated in the patient’s Durable Power of Attorney for Health
Care.

___lam the patient’s agent, empowered to make the foregoing request, as designated in the
patient’s general durable power of attorney.

__Other (describe)

This Authorization to Release Medical Records is designed to meet the requirements of a valid authorization, as specified by the Standards for
Privacy of Individually Identifiable Health Information (the HIPAA Privacy Rule), 45 C.F.R., Parts 160 and 164.

Note: A photocopy or facsimile copy shall have the same effect as the original
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Arbitration of Trust Disputes

It is not uncommon for trust instruments to contain a provision requiring that trust
disputes between the trustee and the beneficiaries be determined by arbitration rather
than by court proceedings. Arbitration provides privacy and may be faster and less
costly than litigation. However, doubts have been expressed whether trust beneficiaries
are bound by such provisions, because they are not parties to the trust instrument, and
the provisions are generally enforced as bilateral contracts, binding the parties to them
(only). Some courts have held the provisions to be enforceable as conditions attached to
the gifts to the beneficiaries. See Furniss, “New Arbitration Statute Provides Additional
Options for Settlors,” 29 PLJO 62 (Jan/Feb 2019).

The enforceability of the provisions in Ohio has been confirmed by 2018 HB 595,
enacting new Ohio Rev. Code 8§ 5802.05. The statute requires arbitration under Ohio
Rev. Code Chapter 2711 unless otherwise specified in the terms of the trust. The
following is a sample trust arbitration clause published by the American Arbitration
Association (2012 revision) on its website (www.adr.org) for use in wills and
noncommercial trusts:

In order to save the cost of court proceedings and promote the prompt and final
resolution of any dispute regarding the interpretation or administration of my
trust, | direct that any such dispute shall be settled by arbitration administered
by the American Arbitration Association under its AAA Wills and Trusts
Arbitration Rules and Mediation Procedures then in effect. Nevertheless, the
following matters shall not be arbitrable: questions regarding my competency,
attempts to remove a fiduciary or questions concerning the amount of bond of
a fiduciary. The arbitrators shall be practicing lawyers licensed to practice law in
the state whose laws govern my trust and whose practice has been devoted
primarily to wills and trusts for at least ten years. The arbitrators shall apply the
substantive law (and the law of remedies, if applicable) of the state whose laws
govern my trust. The arbitrators’ decision shall not be appealable to any court,
but shall be final and binding on any and all persons who have or may have an
interest in my trust, including unborn or incapacitated persons, such as minors
or incompetents. Judgment on the arbitrators’ award may be entered in any
court having jurisdiction thereof.
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Third-party settled special needs trusts, if carefully drafted, are safe in Ohio. In the time that
has elapsed since the enactment of the Ohio Trust Code, it has become clear that Ohio’s wholly
discretionary trust (WDT) is the only safe vehicle to provide trust benefits for a disabled
beneficiary who is the recipient of means tested public benefits, such as Medicaid and
Supplemental Security Income. Even for disabled beneficiaries who are receiving Social Security
Disability Income (SSDI), which is not means tested, a modified version the WDT is often the
best vehicle, because of its protective nature. The WDT is actually little more than a codification
of the common law pure discretionary trust described in § 155 of Restatement (Second) of
Trusts.

l. Why the WDT Was Added to the OTC

Prior to the enactment of the Ohio Trust Code, Ohio had the national reputation as
possibly being the most hostile jurisdiction for special needs planning, and some
believed that planning for disabled beneficiaries through the use of third-party funded
trusts was not even possible in our state. This was based upon the Ohio Supreme Court
decision in Young v. Ohio Dep’t of Human Services, 76 Ohio St. 3d 547, 688 N.E.2d 908
(1996), which included an infamous dissent that such trusts were basically against the
public policy of the state of Ohio, and a continually changing policy regarding trusts at
the Department that included as many as eight rule changes in a four year period.

" Over the last 15 years, the author has written many articles dealing with special needs trusts for the Probate Law
Journal of Ohio, sometimes with coauthors. Much of the text of this chapter has been taken verbatim from some
of these articles. The last portion regarding practice tips originally appeared in an article titled, “SNT Drafting Tips
form Recent Cases and Hearing Decisions,” coauthored with my partner Jennifer L. Lile from the March/April 2014
issue (endnotes have been omitted).
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The Ohio’s Medicaid agency, using various names over the years, had waged an
aggressive multi-year battle against third-party settled special needs trusts that resulted
in a handful of reported decisions in which the trusts were generally not considered to
be resources available to their beneficiaries unless the trust had a distribution standard
that referred to the support needs of its beneficiary. During the course of this litigation,
the Department made several revisions to its trust rule, seeking to find the bar that
would prevent beneficiaries of third-party settled special needs trust from qualifying for
Medicaid.

In 2002, the Ohio Department of Job and Family Services promulgated what is
essentially the current version of its trust rule, Ohio Admin. Code § 5160:1-3-05.2,
which, on its face, appears to treat virtually every third-party settled trust as a
countable resource for Medicaid purposes. In 2003, the Ohio legislature codified that
rule in Ohio Rev. Code 8 5163.21, in large part to prevent further administrative
tinkering in this area. This rule regards the trust corpus of a third-party settled trust as
being an available resource of the beneficiary “if the trust permits the trustee to expend
principal or corpus or assets of the trust for the applicant/recipient's medical care, care,
comfort, maintenance, health, welfare, general well-being, or a combination of these
purposes.” Under this rule, the issue was the meaning of the word “permits.” Clearly, a
purely discretionary trust grants to the trustee the power to make a distribution for any
purpose, including those proscribed by the rule (i.e., care, care, comfort, maintenance,
health, welfare, general well-being). Does that mean that all such trusts are countable
resources? There is at least one decision, Pack v. Osborn at the trial level and at its first
pass through the Fifth District Court of Appeals, that took that position. Or does the
trust expressly need to mention one of those proscribed purposes in its distribution
provision? Many practitioners believed that in order to pass muster under this rule, a
third-party trust had to expressly forbid distributions of principal for the beneficiary’s
“medical care, care, comfort, maintenance, health, welfare, general well-being.” If that
were to be the interpretation, what type of distributions actually would be permitted,
since “comfort” and “well-being” are extremely broad standards?

It was at this time, in this environment, that the Uniform Trust Code was being
considered for possible enactment in Ohio. In an attempt to protect special needs trust
planning in Ohio, the UTC joint committee recommended that Ohio supplement its
enactment of the Uniform Trust Code by adding a statutory safe harbor pure
discretionary trust (the WDT) against which no creditor remedies are available and
which requires a heightened standard for judicial review of a trustee’s exercise of
discretion by dispensing with any reasonableness standard that might otherwise apply.
The rights of beneficiaries of pure discretionary trusts are sufficiently nebulous to fall
short of being judicially recognized as constituting property interests for creditors’ rights
purposes. The primary reason for the inclusion of the WDT in the Ohio Trust Code was
to codify the protection afforded by the common law pure discretionary trust, but also
to create a trust from which a beneficiary would almost certainly not be able to compel
a distribution for support.

After enactment of the OTC, but before its January 1, 2007, effective date, along came
the lower court decision in Pack v. Osborn. This case was so important because the trust
under review in that case not only was a common law pure discretionary trust, but also
seemed to fit within the statutory definition of the WDT, including the allowable use of
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precatory language. The trial court in Pack v. Osborn appeared to adopt an
interpretation that viewed as an available resource any third-party trust that does not
prohibit the trustee from making the above expenditures. Since the Osborn Trust failed
to do so, the trial court found that the trust could be interpreted to permit distributions
for the proscribed purposes, thereby failing to meet the statutory requirements and
resulting in the trust being countable as a resource of its beneficiary. The Fifth District
upheld that decision. Both decisions were based upon an incorrect application of basic
trust law, and both ignored mandatory provisions of federal Medicaid law. It was
critically important that the decision in that case be reversed on appeal to the Ohio
Supreme Court, as an adverse decision would have had devastating consequences to the
use of WDTs as third party-settled SNTs. Realizing the potential impact of this case, the
National Academy of Elder Law Attorneys, the Ohio State Bar Association, and the Down
Syndrome Association of Central Ohio joined the case as amici curiae in Pack v. Osborn
and exhaustively briefed the nature of a pure discretionary trust and the federal
Medicaid availability requirement that prohibits states from counting as resources those
things that the beneficiary could not use for support needs.

Fortunately, the Supreme Court reversed and remanded, and in dicta the Court stated
that a beneficiary’s interest in the newly enacted WDT was not a countable resource
because of the inability of the beneficiary to compel a distribution. It is only slightly
hyperbolic to state that the implications of the decision are stunningly breathtaking, in
that the case instantly cleared away the conditions that had been brewing a perfect
storm in Ohio. The important point to be gleaned from the Court’s decision is that a
trust that follows the statutory definition of a wholly discretionary trust under Ohio Rev.
Code § 5801.01(Y) has been recognized as a legislatively protected trust that will not
impede its beneficiary’s eligibility for Medicaid benefits. Since that decision, properly
drafted WDTs in the form suggested below have accomplished the desired result;
however, several Medicaid Administrative Appeal decisions have nixed those trusts that
made reference to any one of the proscribed purposes in the definition of “special
needs” or “supplemental needs.”

Ohio’s Status as a 8 1364 State

In order to take advantage of a temporary 90 percent federal Medicaid share, in August
2016, Ohio became a so-called § 1634 state. Previously, Ohio was one of a small handful
of § 209(b) states in which Medicaid eligibility was made by the state agency, separate
and apart from SSI determinations made by the Social Security Administration. As a
result of this change, a disabled individual who qualifies for SSI benefits now
automatically receives Medicaid. This change eliminates the need for the Ohio
Department of Medicaid to review trusts of which the applicant is a beneficiary.

It is well settled that SSI criteria must be used for Medicaid eligibility determinations.
Under 42 U.S.C. § 1396a(a)(10)(C)(i)(Il) and § 1396a(a)(r)(2)(A), Medicaid eligibility
criteria may not be more restrictive than the methodology used to determine SSI
eligibility. In its review, SSA also applies the state’s trust law. Because SSI criteria must
be used by both SSA and the state Medicaid agency, reviews of third-party trusts made
by the Ohio Department of Medicaid should in all cases match exactly reviews made by
the Social Security Administration. Unfortunately, that was not the case.
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The Social Security Administration’s Programs Operations Manual System (POMS)
dictates how third-party settled trusts should be analyzed for Supplemental Security
Income and Medicaid purposes. Those rules were substantially revised effective May 11,
2018; however, the rule applicable to the countability of third party trusts was virtually
unchanged.

The new POMS provision governing third-party settled trusts, SI 01120.200, discusses
“availability” in the context of trusts established by third parties. (D)(1)(a) of that section
states:

If an individual (claimant, recipient, or deemor) has legal authority to revoke or
terminate the trust and then use the funds to meet his food or shelter needs, or
if the individual can direct the use of the trust principal for his/her support and
maintenance under the terms of the trust, the trust principal is a resource for
SSI purposes.

Subparagraph (b) of that section expands upon the ability of a beneficiary to terminate
the trust:

A trust beneficiary generally does not have the power to terminate a trust.
However, in some instances, the trust beneficiary may have the authority to
terminate the trust and gain access to the trust assets or direct the use of the
trust principal. Specific trust provisions may allow the trust beneficiary to act on
his or her own or to order actions by the trustee. The trust beneficiary's ability
to use the trust principal for support and maintenance, together with his or her
equitable ownership in the trust principal, makes the trust principal a resource
to the trust beneficiary.

The POMS can be found on the internet at https://secure.ssa.gov/poms.nsf/
homelreadform.

It is never possible to predict when the Ohio Department of Medicaid might have
occasion to review the trust of a Medicaid recipient, or when any given beneficiary’s SSI
eligibility might end. In drafting third party settled trusts for disabled beneficiaries,
therefore, the drafter should continue to make sure that the requirements for
third-party trusts under Ohio Rev. Code 8§ 5163.21(G) are satisfied.

I1l.  Requirements of a Wholly Discretionary Trust

The definition of the WDT is set forth in 8 5801.01(Y)(1). While the definition is both
lengthy and complex, its basic requirements are quoted below:

(Y)(1)(a) The trust is irrevocable.

(b) Distributions of income or principal from the trust may or shall be made to or
for the benefit of the beneficiary only at the trustee's discretion.

(c) The beneficiary does not have a power of withdrawal from the trust.

(d) The terms of the trust use “sole,” “absolute,” “uncontrolled,” or language of
similar import to describe the trustee's discretion to make distributions to or for
the benefit of the beneficiary.

(e) The terms of the trust do not provide any standards to guide the trustee in
exercising its discretion to make distributions to or for the benefit of the
beneficiary.
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(f) The beneficiary is not the settlor, the trustee, or a cotrustee.

(9) The beneficiary does not have the power to become the trustee or a
cotrustee.

(Y)(4) If the beneficiary and one or more others have made contributions to the
trust, the portion of the trust attributable to the beneficiary's contributions may
not be a wholly discretionary trust with respect to that beneficiary, but the
portion of the trust attributable to the contributions of others may be a wholly
discretionary trust with respect to that beneficiary. If a beneficiary has a power
of withdrawal, then upon the lapse, release, or waiver of the power, the
beneficiary is treated as having made contributions to the trust only to the
extent the value of the property affected by the lapse, release, or waiver
exceeds the greatest of the following amounts:

(Y)(5).... Notwithstanding divisions (Y)(1)(f) and (g) of this section, a trust may be
a wholly discretionary trust if the beneficiary is, or has the power to become, a
trustee only with respect to the management or the investment of the trust
assets, and not with respect to making discretionary distribution decisions. With
respect to a trust established for the benefit of an individual who is blind or
disabled as defined in 42 U.S.C. 1382c(a)(2) or (3), as amended, a wholly
discretionary trust may include either or both of the following:

(a) Precatory language regarding its intended purpose of providing supplemental
goods and services to or for the benefit of the beneficiary, and not to supplant
benefits from public assistance programs;

(b) A prohibition against providing food and shelter to the beneficiary. [Emphasis
added.]
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Appendix I: Sample WDT to Serve as Supplemental Needs Trust

The form that follows is designed to be used for third-party settled supplemental needs trusts
other than those created pursuant to Ohio Rev. Code § 5815.25 (formerly Ohio Rev. Code

§ 1339.51).

The form is not designed to be used for:

Self-settled SNTs created pursuant to 42 U.S.C. § 1396p(d)(4)(A) for three
reasons. First, those trusts are exempt from being counted as resources for
Medicaid purposes pursuant to Ohio Rev. Code § 5163.21(F)(1); second, the
WDT cannot be self-settled (however, division [Y][4] contemplates that a trust
can be only partially self-settled, so that the non-self-settled portion could be a
WDT); and third, self-settled trusts are, and always have been, subject to the
claims of the settlor’s creditors, so the protection afforded by a wholly
discretionary trust would not be available. Regarding the third point, however, it
should be noted that Ohio Rev. Code 8§ 5805.06(3) specifically allows courts to
limit awards to creditors of (d)(4)(A) trusts.

Section 5815.28 supplemental services trusts. These trusts are also exempt from
being counted as available resources by § 5163.21(F)(4).

Third-party settled “sole benefit” trusts created pursuant to the authority of 42
U.S.C. 8 1396p(c)(2)(B)(iii) or (iv). These trusts typically are created by a settlor
seeking his or her own Medicaid eligibility, and transfers into these trusts carry
no period of ineligibility. Ohio Admin. Code § 5101.1-39-07 requires that a “sole
benefit” trust “must, by the explicit terms of [the]...trust...be required to expend
all the transferred resources for the benefit of the individual during that
individual’s life expectancy.” The satisfaction of that requirement violates the
prohibition against distribution standards contained in the definition of the
wholly discretionary trust.

Article 1
Administration of Trust

Property that is to be held as or disposed under the terms of this Agreement will be
administered according to the following provisions.

A.

Administration During Lifetime of Beneficiary. The Trustee will administer the

trust as a Wholly Discretionary Trust for the benefit of my daughter, Betty Boop (the
“Beneficiary”), during her lifetime as follows:

1. Discretionary Distributions. The Trustee may distribute to, or use for the
benefit of, the Beneficiary such amounts of income and/or principal as the
Trustee, using sole, absolute and uncontrolled discretion, may determine. The
Trustee may choose to make no distributions whatsoever. The Trustee will add
to the principal of this trust the balance of net income not so distributed. In no
event may the Beneficiary serve as the Trustee or Co-Trustee.

2. Precatory Statement of Intended Purpose. The Beneficiary is disabled and
will likely rely on public benefit programs for much of her life. | know that she
will have supplemental and special requirements, including a need for advocacy,
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which will not be provided by the publicly funded programs. It is my desire, but
not my direction, that the Trustee, in the exercise of the Trustee’s sole, absolute,
and uncontrolled discretion, provide supplemental goods and services (including
by way of illustration and not limitation, recreational and vacation opportunities
away from places of residence, expenses for traveling companions, if requested
or necessary, entertainment expenses and social services expenses) for the
benefit of the Beneficiary which will enrich and make more enjoyable her life
and provide her dignity and grace, enhance her day to day existence, and allow
her the highest possible development of her abilities, but in a manner that will
not supplant or jeopardize benefits she may receive from public assistance
programs. Even though the Beneficiary will very likely be eligible for Social
Security Disability Income benefits based upon my work record at some future
point, which benefits | realize are not means tested, | nevertheless believe that
those benefits should be used to provide for her basic support needs, and that
because of the Beneficiary’s impairments, she would benefit greatly from the
protections afforded by a wholly discretionary trust throughout her lifetime. This
paragraph is to be construed as being a precatory statement of my intent in
creating the Wholly Discretionary Trust, and not as providing standards to guide
the Trustee in exercising discretion to make distributions to or for the benefit of
the Beneficiary.

[NOTE: There has been much litigation regarding the use of precatory
language, and whether specific words are in fact precatory or whether
they do, in fact, set forth a distribution standard. There is no bright line
test, so extreme caution must be exercised in the use of precatory
language. It is for this reason that the last sentence of the previous
paragraph was included—a precatory statement of the precatory nature
of the underlying precatory statement!

AVOID ANY USE OF ANY ONE OR MORE OF “MEDICAL CARE, CARE,
COMFORT, MAINTENANCE, HEALTH, WELFARE, GENERAL WELL-BEING,
AS INCLUSION OF ANY OF THOSE PURPOSES, PARTICULARLY IN THE
DEFINITION OF “SPECIAL NEEDS” OR “SUPPLEMENTAL NEEDS,” COULD
RESULT IN THE TRUST BEING TREATED AS A COUNTABLE RESOURCE OF
ITS BENEFICIARY UNDER OHIO’S MEDICAID TRUST RULE, O.A.C. SEC.
5160:1-3-05.2.

ALSO AVOID THE USE OF “SPECIAL NEEDS,” REFERRING INSTEAD TO
“SUPPLEMENTAL NEEDS,” PARTICULARLY IN THE NAME OF THE TRUST.
BECAUSE THE EXEMPT CATEGORY THREE SELF-SETTLED d(4)(A) TRUST IS
REFERRED TO AS A “SPECIAL NEEDS TRUST,” IT ISNOT UNCOMMON FOR
A CATEGORY FOUR THIRD PARTY-SETTLED TRUST TO BE INCORRECTED
ANALYZED UNDER THE “SPECIAL NEEDS TRUST” RULES FOR CATEGORY
THREE TRUSTS. THIS PROBLEM IS SIGNIFICANT, AS CATEGORY THREE
TRUSTS ARE REQUIRED TO HAVE A MEDICAID PAYBACK PROVISION, AND
SOME PROPERLY DRAFTED WTDs HAVE BEEN TREATED AS COUNTABLE
SIMPLY BECAUSE THE USE OF “SEPCIAL NEEDS TRUST” IN THE TITLE
CAUSED THE CASEWORKER AND HEARING OFFICER TO INSIST THAT THE
TRUST INCLUDE A PAYBACK PROVISION. A PAYBACK PROVISION IS NEVER
REQUIRED IN A CATEGORY FOUR THIRD-PARTY SETTLED TRUST.
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3. [rrevocability. This trust is irrevocable and cannot be amended. If,
however, any provision of this Agreement disqualifies or would disqualify the
Beneficiary from eligibility for Medicaid or Supplemental Security Income for
which she would otherwise be entitled, or if this trust fails to qualify as a Wholly
Discretionary Trust as defined in O.R.C. Sec. 5801.01(Y), as that section may be
amended from time to time, the Trustee is authorized to amend this trust: (a) to
preserve (or obtain) the Beneficiary’s eligibility for Medicaid, Supplemental
Security Income, or any other type of means tested public benefit that may come
into existence in the future; or, (b) to qualify the trust as a Wholly Discretionary
Trust. The Trustee may also amend this trust in writing from time to time
expressly to state any such additional power or authority, and also to limit or
grant powers, as are deemed reasonably necessary to obtain or preserve
favorable tax treatment, to address new laws or regulations that affect the
Beneficiary or the Beneficiary’s eligibility for public benefits; provided, however,
that the Trustee may not amend this Trust in any manner that would: (i) have
the effect of permitting the Beneficiary to prevail in an action by the Beneficiary
to compel a distribution, (ii) permit the Beneficiary or any other person
disqualified from serving as Trustee to be able to serve as Trustee, or (iii) shift
any beneficial interests created under the Agreement. In no event may any such
amendment otherwise affect, enlarge or shift any beneficial interests. The
Trustee may renounce in whole or in part any portion of this limited right of
amendment, which renouncement will be binding upon all co-Trustees and
successor Trustees. The Wholly Discretionary Trust will terminate only pursuant
to subparagraph 4 (“Poison Pill”) of this Paragraph, or upon the death of the
Beneficiary. In addition, the Trustee may administer separately for the
Beneficiary, the trust property contributed by anyone other than me, from the
property contributed by me.

4. Additions to Trust. | reserve to myself and to any other person properly
acting on my behalf the right to add property to any trust estate with the written
consent of the Trustee, to add such property by Will or an express trust, and to
cause the Trustee to be named as beneficiary or contingent beneficiary of any
policies of insurance on my life. Any other person may add property to the trust
estate during such person’s lifetime estate with the written consent of the
Trustee, by Will or by an express trust. All such property and insurance proceeds
added to the trust estate pursuant to the provisions of this paragraph will be
held, managed, and disposed of in accordance with the provisions of this Trust
Agreement.

5. Poison Pill. If it is finally determined that the Wholly Discretionary Trust is
an available resource of the Beneficiary for Medicaid purposes, the Trustee must
terminate the Wholly Discretionary Trust and distribute the remaining trust
assets in the manner set forth in Paragraph B of this Article.

[optional so-called “mandatory poison pill’—see Ohio Admin. Code

8 5160:1-3-05.2(C)(4)(c)(iv). This provision is not needed if the drafter is
absolutely certain that the trust meets all of the requirements of a WDT,
and if those reviewing the trust properly apply the Medicaid trust rule.
The practitioner can control the former, but not the latter! Because a
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properly drafted WDT is not a countable resource if its beneficiary, the
poison pill provision is not needed. Unfortunately, in the review process
by governmental agencies, Ohio’s Medicaid trust rules are frequently
misconstrued. Inclusion of the poison pill provision provides an important
safeguard against that problem.

Most experienced SNT planners include a “poison pill” provision in their
third-party settled SNTs in order to take advantage of the above-quoted
provision. Immediately upon the promulgation of the current trust rule,
ODJFS informally took the position that it would never require the trustee
to “pull the trigger” on the poison pill provision in properly drafted SNTs,
as the beneficiary would be eligible for Medicaid in either event. With the
Supreme Court’s affirmative statement in Pack v. Osborn, “With the
enactment of 2006 Sub. H.B. 416, effective January 1, 2007, pure
discretionary trusts are now legislatively recognized and sanctioned. R.C.
5801.01(Y) (“wholly discretionary trust” defined),” the poison pill should
not be needed in a WDT. While no one can say for sure what it means to
be “legislatively recognized and sanctioned,” it appears as though that is
a good thing. Nevertheless, county Medicaid caseworkers and county
prosecutors are used to seeing, and may still be looking for, a poison pill
provision in trust documents that they review, so as a practical matter, it
may be prudent to continue to include that provision.]

6. Defense of Trust. The Trustee will vigorously defend with all available
resources, through all available judicial appeals, any attempt by the Beneficiary
to compel a distribution from the Wholly Discretionary Trust.

[NOTE: The inclusion of this provision is intended to make it easier for the
beneficiary to demonstrate that it would be cost prohibitive to obtain a
“final” court order regarding the inability to force a distribution, one of a
number of factors that would cause what might otherwise be treated as a
countable resource and unavailable. The inclusion of this provision also is
reassuring to the trustee, in that it clearly permits the trustee to expend
trust corpus on a vigorous defense of the exercise of its discretion, a
course of action that it might otherwise be reluctant to pursue. The
inclusion of this provision, along with the inapplicability of a
reasonableness standard for WDTs should make it much easier for a
beneficiary to satisfy Ohio Admin. Code 8 5160:1-3-05.2(C)(4)(c)(ix).]

7. Savings Provision. The trust created by this article is intended to be a
Wholly Discretionary Trust as defined in Section 5801.01(Y) of the Ohio Revised
Code, and its provisions should be construed accordingly.

B. Termination of Trust. This Wholly Discretionary Trust will terminate upon the
death of the Beneficiary or, during the Beneficiary’s lifetime if it is finally determined that it is
an available resource of the Beneficiary for Medicaid purposes.

a) Termination During Lifetime of Beneficiary. If the Wholly
Discretionary Trust terminates during the lifetime of the Beneficiary, the
Trustee will distribute the remaining trust property to the me and any
other persons who made contributions to the Trust, in proportion to our
respective individual contributions.
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b) Termination Following Death of Beneficiary. If the Wholly
Discretionary Trust terminates because of the death of the Beneficiary,
the Trustee will pay all or any expenses of the Beneficiary’s funeral, and
expenses related to the administration and distribution of the trust; then,
distribute any remaining principal and accrued income of the
Beneficiary’s trust as follows:

(1) to Betty Boop’s then-living descendants, per stirpes;
however, if there are no then living descendants of the
Beneficiary, then,

(2) to one or more charitable organizations selected by the
Trustee with particular emphasis on the advocacy and support of
persons who are autistic or who are burdened by other
developmental disabilities.

(3) With respect to the distribution of trust property pursuant
to subparagraph (a) above, the Trustee will distribute trust
property to descendants (other than the Betty Boop) who have
attained age thirty-five (35) outright and free of trust, and to
descendants under the age of thirty-five (35) according to the
provisions of Article V below.
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Appendix Il: Sample Letter of Wishes

Noted to Practitioners: A WDT is not permitted to set forth a distribution standard to
provide guidance to the trustee regarding the manner in which the trust is to be
administered, otherwise the trust would not qualify as a wholly discretionary trust. A
limited exception permits a statement of precatory intent, but only if the beneficiary is
“disabled” as defined in the Social Security Act. Any statement in the trust agreement
giving guidance to the manner in which the trustee is to exercise its discretion over a
WDT might result in the trust not qualifying as a wholly discretionary trust. The two
primary benefits of the wholly discretionary trust are, (1) no creditor remedies under
the Ohio Trust Code are available, and (2) no reasonableness standard applies in
evaluating the trustee’s exercise of its extended discretion. A wholly discretionary trust
that cannot contain precatory language provides no guidance whatsoever to the
trustee. Most settlors who choose to use a WDT do so for a reason, and the trustee can
do a better job is that reason is known.

A trust settlor can, however, provide the trustee with a “letter of wishes.” The term
“letter of wishes” is preferable to “letter of intent” because of the UTC provisions that
require the trustee to administer the trust in accordance with the settlor’s intent.
Regardless of what it is called, there is always the risk that an ancillary document might
be construed as being a term of the trust, but that result might be less likely if the word
“intent” is avoided. Ohio Rev. Code § 5801.01(V) defines “Terms of a Trust” as follows:
“(V) ‘Terms of a trust’ means the manifestation of the settlor’s intent regarding a trust’s
provisions as expressed in the trust instrument or as may be established by other
evidence that would be admissible in a judicial proceeding.” While a letter of wishes is a
good way to provide the trustee with a degree of guidance, it is important that any such
letter clearly state that it is not to become a part of the trust and that it is not in any way
binding on the trustee.

The following sample letter addresses a trust that contains a WDT for a disabled
beneficiary, as well as a WDT for a beneficiary who is not disabled. Such letters should
never be a form, and need to be customized for each individual situation. When a
corporate trustee is involved, the letter should first be reviewed by the trustee.

Sample Letter of Wishes

Date: June 30, 2018
To: Keep-It-Forever Trust Company, Trustee

Re: Mary Nightwine Revocable Trust

As part of the Mary Nightwine Revocable Trust dated May 31, 2015,
(“Trust”) I have provided for my residuary estate to be divided into per stirpital
shares for my descendants. While my son Yahooey is to receive his share
outright, the shares for my daughters Yippee and Yappee are both to be held in
separate trusts, each of which is a wholly discretionary trust. Because a wholly
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discretionary trust is not permitted to contain a distribution standard, or, unless
the beneficiary is disabled, a precatory statement of intent, | have chosen this
format as a vehicle to express to you my wishes and desires.

| have been advised that this letter of wishes will not become a term of
the trust and will not be legally binding upon Keep-It-Forever Trust Company or
any other trustee who might at any time be serving, especially since my use of
the word wishes means something less than my intent. Nevertheless, it is my
hope that you will give significant weight to my wishes in the exercise of the
broad discretion that | have given you as to the wholly discretionary trusts.
Furthermore, should the time come that you are not serving as trustee of either
trust prior to termination, it is my request that this letter accompany the trust
agreement when the trusteeship is transferred to your successor, not because
this letter is a part of the trust, but because any successor trustee needs to be
aware of the concerns | am conveying to you. As this letter of wishies is not a
part of the trust agreement, it is my request that it not be given to any
beneficiary who requests a copy of the trust agreement, unless you believe
that providing a copy will facilitate your administration of the trusts in the
desired manner.

Trust for Yippee

| have concerns regarding the financial status of both Yappee and Yippee, as
well as Yippee’s mental health. Yippee has been incarcerated in the past and has
experienced psychosis issues. Because of the scope and the severity of her
mental problems, Yippee has been determined to be disabled, which is why the
trust sets forth the permitted expression of my precatory intent with respect to
her only. Yippee receives Medicaid, however in the very near future she will
have been disabled for two full years and will also then be eligible for Medicaid.
In order for her to become eligible for Medicaid, her own assets were
transferred to a self-settled (d)(4)(A) trust, of which Yahooey is currently serving
as Trustee. You should consult with Yahooey regarding Yippee’s needs, and you
should periodically determine how best to provide for her medical needs, in
light of her impending Medicare eligibility. Even if the time comes that Yippee is
not receiving means tested benefits, because of her mental situation she will
continue to need the protection afforded by a wholly discretionary trust.
Because of its inclusion of a Medicaid payback provision, it might be best if the
corpuse of that trust is exhausted before significant principal distributions are
made from this one.

Yappee’s Trust

Yappee has not worked for many years, and she has been experiencing financial
difficulties throughout that time period (and even before), resulting in very
substantial unpaid federal tax liabilities. In addition to Yappee’s creditor issues,
she suffers from severe alcoholism. (Yippee has also experienced alcoholism
issues in the past, but she participated in a Cleveland Clinic intensive outpatient
program, and she is currently sober.) | have wanted Yappee to undergo similar
treatment, but she has been unwilling. It is my hope that you will be successful
in doing what | have been unable to do during my lifetime—force Yappee to get
the help she needs to deal with her alcoholism and to face her issues, and in
order to accomplish that, | included in the trust an article relating to substance
abuse. | have been providing much of Yappee’s support in recent years, which in
hindsight might have, at least in part, facilitated her alcoholism. | believe that
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Yappee will place great pressure upon you for distributions from her trust, and it
is my hope that you will implement the substance abuse article and administer
the wholly discretionary trust very frugally unless and until she is willing to
undergo a treatment program, and become and remain sober. | have provided
for a distribution to Yappee of $50,000 at the time of my death and another
$50,000 on the first anniversary of my death in an attempt to lessen those
pressures; however, it is very possible that those distributions could be lost to
federal tax liens. You should consider outright distributions to Yappee only if her
difficulties with both alcohol and the IRS truly appear to be behind her.

Yappee’s and Yippee’s situations will undoubtedly fluctuate during the
administration of their respective trusts. It is my hope, but not my direction,
that you apply for the benefit of Yappee and Yippee all of the income from their
respective trusts and as much principal as you determine reasonably necessary
for their needs, absent compelling circumstances indicating that this would be
unwise (e.g., if a distribution of income or principal would result in all or
substantially all of the distribution being subject to the claims of creditors),
keeping in mind, however, that | would also not want to be helping to facilitate
her drinking problem. As trustee, you should not hesitate in asking Yappee or
Yippee to submit to drug or alcohol testing or to provide you with copies of their
income tax returns or other financial records if you feel that your examination
of those records would assist you in carrying out my intention as expressed in
this letter. Please do not hesitate in withholding distributions that you feel
might help Yappee (or Yippee) seek the help that they might need.

Following my incapacity or death, | ask that you consult with my son,
Yahooey before making any significant decisions regarding distributions to
Yappee or Yippee. While you are not required to follow Yahooey’s instructions,
it is my suggestion that you give his input at least some degree of deference.
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Appendix I11: Drafting Tips

Third-Party Trusts

In Ohio, it is becoming increasingly clear that a common law pure discretionary trust or a wholly
discretionary trust that meets the definition set forth in Ohio Rev. Code § 5801.01(Y) is the only
method of creating a third-party settled trust that will not be treated as an available resource of
its beneficiary. This type of trust succeeded for its intended purpose in Pack v. Osborn, 117 Ohio
St. 3d 14, 881 N.E.2d 237 (2008). Of the trusts under discussion, this may be the easiest to

draft; nevertheless, careful attention to drafting is needed, as the following decisions illustrate.

1.

Practice Tip One: What'’s in a Name? Carefully Consider the Titles of Your Trusts

The terms “special” or “supplemental” are often used interchangeably. The Social
Security Administration (“SSA”) refers to self-settled d(4)(A) and d(4)(C) trusts as
“special needs trusts,” and both the ODJFS trust rule, Ohio Admin. Code § 5160:1-3-
27.1, and the Medicaid trust statute, Ohio Rev. Code § 5163.21, use the term “special
needs trust” to refer only to the self-settled (d)(4)(A) trust. The term “special needs
trust” appears nowhere in the definition or description of the category 4 third-party
settled trust. The term “supplemental needs trust,” which is not defined in the Ohio
Rev. Code or in the Ohio Admin. Code, is often used to refer to a trust that gives the
trustee unlimited discretionary authority to make distributions. While those two terms
are often used interchangeably, labeling as a “special needs trust,” what is actually a
sole benefit trust or a supplemental needs trust may inadvertently cause this type of
confusion, even though to do so is not wrong. While it is the terms of the trust that
should determine how it will be treated for Medicaid eligibility, rather than its name,
the following discussion illustrates how merely the title of a third-party settled trust may
invite trouble.

In Administrative Appeal Decision AA-10417, decided May 30, 2013 (Clermont DCJFS),
the underlying state hearing decision incorrectly analyzed the subject trust as a
category 3 trust. In that case, the applicant’s parents had created a third-party trust that
was funded with $749,535. The county caseworker referred the trust to the Assistant
Prosecuting Attorney from Clermont County, pursuant to ODJFS policy, who determined
that the trust was an available resource, because it did not have the payback provision
required of exempt category 3 special needs trusts. The Administrative Appeal decision
correctly noted that the trust should be reviewed as a category 4 trust.

The trusts under review in State Hearing Decision 5051353349, decided August 14, 2013
(Shelby County), and in Administrative Appeal Decision AA-4841, decided December 10,
2009 (Mahoning CDJFS), were also incorrectly reviewed as exempt special needs trusts
rather than as category 4 trusts. In at least three other State Hearing Decisions,
5040280256, decided December 11, 2013 (Lake County), 5044169919, decided July 24,
2013 (Clermont County), and 5081996257, decided August 20, 2013 (Franklin County),
the hearing officer correctly reviewed the trusts as third-party trusts, yet pointed out
the perceived “error” of those trusts being labeled as special needs trusts.
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2. Practice Tip Two: Clearly Identify Precatory Language

The statutory definition of the wholly discretionary trust set forth in Ohio Rev. Code

§ 5801.01(Y) expressly permits the inclusion of precatory language, but only if the trust’s
beneficiary is disabled, as defined by federal law. Because the inclusion of anything that
goes beyond a precatory an impermissible instruction or statement of intent could
cause a trust to lose its protected status as a wholly discretionary trust, it is important
that such statements be clearly identified as being simply precatory, to reduce the
chances of the precatory language being characterized as a distribution standard. In
Administrative Appeal Decision AA-11345, decided March 14, 2013 (Coshocton CDJFS),
the distribution provision of the trust under review read:

The Trustee shall pay or apply for the benefit of [Appellant] for her lifetime such
amounts from the principal or income, or both, of this Trust up to the whole
thereof, as the Trustee, in the Trustee’s sole and absolute discretion, may from
time to time deem necessary or advisable for the satisfaction of [Appellant’s]
special non-support needs, if any....

The Grantor’s intent by this Trust is to create a purely discretionary
supplemental care fund for the benefit of [Appellant] and not to displace
financial assistance that may otherwise be available to her. Illustrative of the
kinds of supplemental, non-support disbursements that would be appropriate
for the Trustee to make from this Trust for [Appellant] include: 2.1.1
sophisticated medical or dental or diagnostic work or treatment for which there
are not funds otherwise available, including plastic surgery or other non-
necessary medical procedures....

In finding that the trust was not countable, the hearing officer generously
stated:

Despite the phrasing of section 2.1 and 2.1.1 of the trust, the trust meets the
requirements of R.C. 5801.01(Y)(1) and specifically does not contravene (Y)(1)(e)
which talks about the terms of the trust not providing any standards to guide
the trustee in exercising the discretion to make distributions to or for the
benefit of the beneficiary. That language in section 2.1.1 appears to be mere
suggestions and standards to guide the trustee in exercising his/her discretion.

The inclusion of “special non-support needs” in the distribution language itself clearly is
not precatory, and the inclusion of “sophisticated medical” in the statement of intent
invites trouble, as does any reference to the proscribed purposes of “medical care, care,
comfort, maintenance, health, welfare, general well-being, or any combination of these
purposes” listed in Ohio Rev. Code § 5163.21(G)(2).

If the beneficiary is receiving means tested benefits, a precatory statement could read
as follows:

The beneficiary is disabled and will rely on public benefit programs for much of
her life. | will not always be there to help her and oversee her care. | know that
she will have supplemental and special requirements, including a need for
advocacy, which will not be provided by the publicly funded programs. It is my
desire, but not my direction, that the trustee, in the exercise of the trustee’s
sole, absolute, and uncontrolled discretion, provide supplemental goods and
services for the benefit of my daughter which will provide her dignity and grace,
enhance her day to day existence, and allow her the highest possible
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development of her abilities, but in a manner that will not supplant or
jeopardize benefits she may receive from public assistance programs. This
paragraph shall be construed as being a precatory statement of my intent in
creating this trust, and not as providing standards to guide the trustee in
exercising its discretion to make distributions to or for the benefit of the
beneficiary.

Nearly identical language was treated as precatory in Administrative Appeal Decision
AA-10546, decided October 17, 2012 (Huron CDJFS).

Practice Tip Three: Use Precatory Language to ldentify Settlor’s Intent and
Purpose for Creating the Trust

Some disabled beneficiaries are not recipients of means-tested public benefits, but may
nevertheless be in need of the protection afforded by a spendthrift trust because of the
nature of their disability. If the settlor does not make clear, perhaps by the use of
precatory language, that the beneficiary would benefit from the protections of a Special
Needs Trust, regardless of his or her need for governmental aid, there can be
unintended consequences, as illustrated by the following case.

In 2013, an Indiana appellate court terminated a special needs trust on the basis that its
beneficiary was not receiving Supplemental Security Income or Medicaid, and the trust’s
settlor, the mother of the beneficiary, had made a mistake in providing for a
supplemental needs trust for one of her children. Raper v. Haber, 987 N.E.2d 545, 2013
WL 1871280 (Ind. App.). Upon the death of the trust’s settlor, her revocable trust was to
be divided into three equal shares, with the shares for two of her children to be
distributed outright, and the share for the third child, Haber, to be held in a pure
discretionary trust to be used for Haber’s “‘supplemental care’... ‘in addition to the
benefits she otherwise receives as a result of her handicap or disability.”” Haber at *1.
The court noted, “Haber had apparently been diagnosed with bipolar disorder.”
Following a serious dispute among the three siblings, one of the two children entitled to
immediate distribution filed a motion for the supplemental trust to be terminated, with
no notice being given to the other child who was also entitled to immediate distribution.
The opinion stated:

In their petition, they stated that “the settlor of the Trust intended her children
to be treated equally” but asserted that the amendments to the Trust—which
“expressly create[d] a special needs trust for Haber’s share” of the Trust
remains following Irene’s death—allowed for no distributions to be made to
Haber. (App.9). They also asserted that Irene “mistakenly believed that Haber
was the recipient of need-based governmental aid” and had established a trust
for Haber upon the “mistaken belief” that it was necessary to protect Haber’s
right to receive government assistance. Because Haber did not receive need-
based governmental aid, they asked that the Trust be terminated and that the
corpus be distributed to Haber. The trial court granted the motion and
terminated the Trust, finding that “the Trust was mistakenly drafted as a ‘special
needs trust’ “and that “in order to fulfill the intent of the Settlor, the Trust
should be terminated.”

Ohio’s Wholly Discretionary Trust = 14.19



The issue on appeal was the trial court’s refusal to permit the third child, who objected
to the termination and who had found out about the judicial termination only after it
had occurred, to intervene. The relevant dispositive provisions of the trust for Haber’s
benefit, which were quoted in the Appellant’s brief, were as follows:

i The... Trustee may distribute to, or use for the benefit of, JILL ANNE
HABER, such amounts of income and/or principal as the Successor
Trustee, using his sole, absolute and uncontrolled discretion may
determine. The Successor Trustee may choose to make no distribution
whatsoever.

ii. It is the Grantor’s wish, but not her direction, that the Successor
Trustee, in the exercise of his sole, absolute, and uncontrolled
discretion, use the property in the fund of Jill's Trust for JILL ANNE
HABER, to provide supplemental goods and services, which may not
otherwise be available to her.

Appellant’s Brief at 4, Haber (No. 81A01-1206-TR-262). The Appellant’s brief also
provided the following facts, which, although relevant, were not mentioned by the
Indiana Court of Appeals in its decision:

The Harveys argue that the Irene M. Raper Trust is a Special Needs Trust, which
was “erroneously designed” to protect Haber’s eligibility for need-based
government aid. /d. at 8. This argument is incorrect. Irene M. Raper designed
the Trust in a way to provide for a flow of discretionary distributions to Haber in
a controlled manner. /d. at 21-40. Irene M. Raper did not want Haber to receive
a lump sum payment at her death. /d. The Trust was not erroneously designed,
nor did Irene M. Raper mistakenly believe that Haber was the recipient of need-
based government aid. /d. at 43. Instead, Irene M. Raper included flexible
provisions in her Trust, to direct the trustee to take into account all resources
available to Haber, including both needs-based and non-needs-based public
benefits. /d. at 21-40.

The Trust provisions themselves do not distinguish needs-based government
assistance from non-needs-based government assistance, such as Social Security
Disability benefits. Id. Additionally, the Trustee is given broad discretion to make
expenditures and distribution for Haber’s benefit, but with the intention that
the Trustee could not be compelled to make any particular distributions. Id. The
distributions made by the Trustee were to supplement the benefits and income
of all kinds that Ms. Haber received from other sources. Id. at 21-40, 43.

This argument is supported by the Harveys’ allegations in their Conservatorship
proceeding, namely that Haber suffers from bipolar disorder and is “unable to
manage her property” and “manage her finances.” /d. at 44. The purposes of the
trust are also consistent with the findings that the Court made in its Order
appointing the conservators for Haber, namely that Haber herself
“acknowledged her current lack of management capacity and desires assistance
with her personal and business affairs.” /d.

Haber at *8.

An earlier case from California also involved an action to terminate a supplemental
needs trust created for a beneficiary who suffered from a bi-polar disorder. In Balian v.
Balian, 179 Cal.App.4th 1505, 102 Cal.Rptr.3d 470, two supplemental needs trusts were
created for the decedent’s two daughters, both of whom were disabled, with one
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receiving means-tested Supplemental Security Income and the other receiving Social
Security Disability Income (“SSDI”), which is not means tested. While the trial court
refused to order the termination of the bi-polar daughter’s trust who was receiving
SSDI, the appellate court remanded the case for further review. While we do not know
from the case whether or not the trust was terminated following remand, the fact that
the trust settlor referred only to the preservation of means tested benefits may have
resulted in the other protective features of the trust being lost to that daughter.

The lesson from these two cases is that when drafting trusts for a beneficiary who is not
receiving means tested public benefits, in the permitted precatory statement of intent,
the settlor should state the fact that he or she is aware that the beneficiary is not
receiving such benefits, but nevertheless needs the protection afforded by a wholly
discretionary trust.

If the beneficiary is not receiving means tested benefits, the precatory language should
be modified to include language such as, “I am aware that my daughter is receiving SSDI
which is not means tested, however because of the nature of her disability | believe that
she needs the protection afforded by a wholly discretionary trust.”

Practice Tip Four: Avoid the Use of “Shall”

The use of the word “shall,” as opposed to “may,” can be interpreted as limiting the
trustee’s discretion, as illustrated by Administrative Appeal Decision AA-12429, decided
August 20, 2013 (Franklin CDJFS). The relevant dispositive provision in the trust at issue
in that decision read as follows:

My Trustee shall pay or apply for the benefit of [appellant] for her lifetime such
amounts of income or principal or both, of this Special Needs Trust, up to the
whole thereof, as the Trustee, in her sole and absolute discretion may from time
to time deem advisable for the satisfaction of [the appellant’s] ‘special on-
support needs (defined below), if any.” Administrative Appeal Decision AA-
12429, at p. 2.

While the primary errors were in referencing a distribution standard and in granting to
the trustee only simple discretion, either one of which would have prevented the trust
from qualifying as a wholly discretionary trust, the hearing officer focused on the use of
the word “shall”:

[T]he trust uses the mandatory term “shall” as opposed to the permissive term
“may” when outlining the distribution of the trust. In interpreting the Osborn
decision on remand, the Fifth Appellate District stated, “Her [the beneficiary’s]
right to receive any assets from the trust rested upon the sole discretion of the
trustee; no “shall” language is utilized. Administrative Appeal Decision AA-
12429, at p. 4.

Bryan A. Gartner, the editor-in-chief of Black’s Law Dictionary, includes five meanings
for the word “shall” in his ninth edition of the dictionary. Mr. Gartner, in “Shall We
Abandon Shall?” ABA Journal (Aug. 2012), refers to “shall” as a “chameleon-hued word”
and notes that it is imprecise and “[i]Jn most legal instruments [it] violates the
presumption of consistency.” This Practice Tip, therefore, is one that should be kept in
mind for all types of drafting. In addition to having unintended consequences in the
context of drafting Special Needs Trusts, the use of the word “shall” invites confusion.
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5. Practice Tip Five: Assume That Any Language Can be Construed to Be a
Distribution Standard

Ohio Admin. Code §8 5160:1-3-27.1(c)(4)(b) and Ohio Rev. Code § 5163.21(G)(2) set
forth certain words that when used in the distribution standard will cause a trust to be
treated as an available resource of its beneficiary. The proscribed purposes are “medical
care, care, comfort, maintenance, health, welfare, general well-being, or a combination
of those purposes.”

Administrative Appeal Decision AA-9222, decided February 16, 2012 (Ashland CDJFS),
unfortunately did not recite the specific distribution provision of the trust under review;
however, it appears that the provision referred to the “best interests” of the
beneficiary. The inclusion of those words very likely caused the trust not to qualify as a
wholly discretionary trust; yet, the trust did not reference the proscribed purposes of
“medical care, care, comfort, maintenance, health, welfare, [or] general well-being,” so
the earlier decision denying Medicaid was reversed. Ohio Rev. Code § 5163.21(G)(2):

The trust in question does not expressly grant the trustee discretion to expend
assets for the Appellant for the purposes stated in the rule [i.e. medical care,
care, comfort etc.]; in other words, there is not a support standard contained
therein. The “best interests” language in the trust itself does not make this trust
other than a purely discretionary trust and therefore the trustee could not
expend these assets for Appellant’s medical care. Administrative Appeal
Decision AA-9222, at p. 2. (Emphasis added).

A less favorable result occurred in Administrative Appeal Decision AA-3252, decided
October 17, 2008 (Erie CDJFS). The distribution in that trust provided:

The Trustee shall pay to or apply for the benefit of the Beneficiaries, so much of
the net income and so much of the principal up to the whole thereof, of the
trust estate during said Beneficiaries’ lifetimes, as the Trustee shall deem
appropriate, in the sole and absolute discretion of the Trustee. The Trustee may
pay more to or apply more for one Beneficiary than the other and may omit
distribution to a Beneficiary entirely during the continuance of this trust. The
Trustee, in exercising said trustee’s discretionary authority with respect to the
payment of the income or principal of the trust estate to any beneficiary, shall
take into consideration any income or other resources available to such
beneficiary from sources outside the trust that may be known to the trustee.

While most of us would not feel that the second and third sentences set forth a
distribution standard that relates to the beneficiary’s care, comfort, etc., the hearing
officer, in denying the appeal, thought otherwise:

It is true that this statement does not contain any of the standard-setting terms
used in the rule, such as “medical care, care, comfort, maintenance, health,
welfare, general well-being.” But we disagree with the appellant’s narrow
interpretation of the rule that would require any of those exact words.

We ultimately agree with the hearing officer’s conclusion that the trust,
although admittedly not wordy, does contain an arguable standard in its second
and third sentences.

[A] mandate that would hardly be needed if the testator truly intended to give
total discretion to the trustee.
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This case serves as an illustration that the inclusion of language requiring a trustee to
consider a beneficiary’s other resources could be (incorrectly) interpreted as creating a
distribution standard, even though no express reference was made to the proscribed
purposes set forth in the Medicaid trust rule and statute. The mandatory federal
“available” requirements clearly prohibit such an interpretation, yet in this
administrative appeal, such an incorrect result was reached.

Practice Tip Six: Be Careful in Defining Special or Supplemental Needs

The proscribed purposes of care, comfort, well-being, etc., should not be included
anywhere in the trust document, even in an attempt to define special or supplemental
needs, as their inclusion can result in the finding of a distribution standard. The
following cases illustrate the problems that can arise when practitioners include a
definition of special or supplemental needs in the trust instrument, which definition is
then construed to be an ascertainable standard.

The trust under review in Administrative Appeal AA-12429 (August 20, 2013) [discussed
above under the “shall” discussion] not only referenced “special needs” in the
distribution provision, but included a definition of that term that the hearing officer
determined was too broad:

The dispositive language of the trust in this case states:

My Trustee shall pay or apply for the benefit of [appellant] for her lifetime such
amounts of income or principal or both, of this Special Needs Trust, up to the
whole thereof, as the Trustee, in her sole and absolute discretion may from time
to time deem advisable for the satisfaction of [the appellant’s] ‘special non-
support needs (defined below), if any.

The trust defines “special non-support needs” as the “requisites for maintaining
[appellant’s] good health, safety and welfare, when, in the discretion of the Trustee,
such requisites are not being provided by any public agency, office or department of the
state where she lives or of the United States, or are not otherwise being provided by
other sources available to her.” The trust goes on to give examples of special non-
support needs, “sophisticated medical or dental or diagnostic work or treatment for
which funds are not otherwise available including plastic surgery or other non-necessary
medical procedures; private rehabilitative training, dental care; recreation and
transportation. “The issue is whether the Trust has defined special needs so broadly as
to permit the trustee to expend trust assets for the appellant’s “medical care, care,
comfort, maintenance, health, welfare, general well-being, or a combination of these
purposes,” thus making the trust available as a resource under the 5101:1-39-
27.1(c)(4).

* * %

In this case, the Trust specifically defines “special non-support needs” as the
“requisites for maintaining [appellant’s] good health, safety and welfare”
providing an ascertainable standard for the use of the Trustee’s discretion.

Administrative Appeal Decision AA-12429, at p. 2, 4.

In State Hearing Decision 504280256, decided September 17, 2013 (Lake County), the
hearing officer described the trust as follows:
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Paragraph 4 of the trust states that the trustee shall pay in her absolute
discretion such amounts of the net income and/or principal deemed necessary
or advisable for the Appellant’s special needs.

The trust (Paragraph 4A) defines special needs refers [sic] to the requisites for
maintaining the Appellant’s good health, safety and welfare when, in the
discretion of the trustee such requisites are not being provided by a public
agency with the term special needs including: housing, meals, personal care,
and other necessities of life, together with such training, special equipment,
personal care, health and health-related care, including but not necessarily
limited to medical, dental and optical care....

State Hearing Decision 504280256, at p. 11.

While this trust is not a pure or a wholly discretionary trust because of its inclusion
special needs in its distribution standard, the reference to the beneficiary’s “good
health” was sufficient to cause the trust to be available. The hearing officer, however,
demonstrated a lack of understanding of Pack v. Osborn by making the following
statement, as a wholly discretionary trust references neither permissible nor
impermissible distributions:

A Category 4 trust requires that there be a clear statement requiring the trustee to use a
portion of the trust for a purpose other than the medical care, care, comfort,
maintenance, welfare or general well-being of the individual, then that portion of the
trust is not counted as an available resource. State Hearing Decision 504280256, at p.5.

No such clear statement is required; rather, the distribution standard cannot list any of
those stated purposes. Under federal law, it is only when the SSI7or Medicaid recipient
has the power to compel a distribution for the beneficiary’s support that the trust’s
corpus is available. There is no need to affirmatively deny the trustee of the power to
make distributions for the proscribed purposes. Unfortunately, some of the hearing
officers who hear appeals or other triers of fact are not aware of the requirements of
federal law.

Finally, in Administrative Appeal Decision AA-12110, decided July 24, 2013 (Clermont
CDJFS), the department reviewed a trust with a problematic “special needs” definition.
The decision provides:

The dispositive language of the trust in this case states:

The Trustee shall pay or apply to [appellant] for his lifetime, amounts from
principal or income, up to the whole, as the Trustee in Trustee’s discretion may
from time to time deem necessary or advisable for the satisfaction of the
Grantor’s child’s special needs.”

The trust language up to this point appears to meet the rule requirement. The issue is
the definition of special needs set forth in the trust. The trust defines “special needs” as
the “requisites for maintaining [appellant’s] good health, safety, recreational and
educational opportunities, comfort and welfare, when, in the sole discretion of the
Trustee, such requisites are not deemed provided by any public agency, office or
department of the State of Ohio, or of any other state or of the United States.” The trust
specifically indicates that “special needs” include medical and dental expenses clothing,
education, transportation and dietary needs.

Administrative Appeal Decision AA-12110, at p. 2.

The trust was found to be countable.
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Practice Tip Seven: Use Language Making It Virtually Impossible (or Cost
Prohibitive) for a Beneficiary to Compel a Distribution

A third-party trust that would otherwise be available because of its distribution standard
will nevertheless be treated as not being available to the beneficiary if the beneficiary
either is unsuccessful in an attempt to compel a distribution judicially, or if the
beneficiary can demonstrate that it would be cost prohibitive to bring such an action.

Pack v. Osborn, 117 Ohio St. 3d 14, 881 N.E.2d 237 (2008), stands for the proposition
that a beneficiary lacks the ability to compel a distribution from a pure discretionary
trust that contains no distribution standard, and that such a trust cannot be treated as
countable. The trust need not expressly prohibit distributions for the proscribed
purposes. In Administrative Appeal Decision AA-11720, decided May 30, 2013 (Franklin
CDJFS), the trust under review was determined not to be countable based upon the cost
of bringing an action to compel a distribution:

Appellant’s counsel argued that pursuant to ORC 5115.151(G), which is the
same as 1-39- 27.1(c)(4), the trust was not countable because there was
evidence introduced that it would be cost prohibitive to force the trustee to
distribute money to Appellant. There is, in fact, a letter from an Estate and Trust
law firm indicating that Appellant’s cost of bringing a civil action to force
distribution would equal approximately what the trust is actually worth.
Administrative Appeal Decision AA-11720, at p. 4.

It is unlikely, however, that this finding was the sole reason for the result, as the hearing
officer’s characterization of the trust makes it appear to be a pure discretionary trust.
Therefore, even if it had not been cost-prohibitive for the beneficiary to bring an action
attempting to compel a distribution, such an action would likely have been unsuccessful
under Pack v. Osborn. The authors suggest including in wholly discretionary trusts the
following provision: “The trustee shall vigorously defend with all available resources,
through all available judicial appeals, any attempt by the beneficiary to compel a
distribution from this trust.” The inclusion of this provision is intended to make it easier
for the beneficiary to demonstrate that it would be cost prohibitive to obtain a “final”
court order regarding the inability to force a distribution. The inclusion of this provision
also is reassuring to the trustee, in that it clearly permits the trustee to expend trust
corpus on a vigorous defense of the exercise of its discretion, a course of action that it
might otherwise be reluctant to pursue.

Practice Tip Eight: Do Not Draft Conditional Poison Pills

A third-party settled trust that would otherwise be treated as being available will be
treated as being not available if it contains a mandatory so-called “poison pill” provision.

A trust will generally not be considered an available resource in the following
circumstance:

If the trust contains a clear statement requiring the trustee to terminate the
trust if it is counted as an available resource, then it is not counted as an
available resource. Terms of a trust granting discretion to terminate the trust do
not qualify as a clear statement requiring the trustee to terminate the trust.
0.A.C. 5160:1-3-27.1(c)(4)(c)(iv). [Emphasis added.]
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Although the trust under review in Administrative Appeal Decision AA-12110, decided
July 24, 2013 (Clermont CDJFS), was treated as being available, the result could have
been different had its poison pill provision not been conditional. The poison pill in that
trust read as follows:

Notwithstanding anything to the contrary contained in other provisions of this
trust, if the existence of this trust has the effect of rendering the special needs
beneficiary ineligible for any federal, state or local financial assistance benefits
to which [appellant] would be otherwise entitled; or in the event that this trust
is rendered illegal by any law or by the decision of any court, then in such case
the Trustee shall terminate this trust; provided, however, that before
terminating this trust under the provisions of this Article, the Trustee shall
obtain an opinion from a licensed Ohio attorney familiar with trusts involving
beneficiaries who have disabilities, to the following effect: (i) that the
governmental claim or denial of benefits in question is valid, and (ii) that the
change in law has rendered it likely that [appellant] will be denied government
benefits and (iii) that amendment to the trust will be insufficient to restore such
benefits.

In finding that this provision was not the required “clear statement,” the hearing officer
wrote:

[W]e cannot find that this provision is “contains a clear statement requiring the
trustee to terminate the trust.” While the language of the provision, “shall,” is
mandatory, the provisos added afterward make the direction less clear.
Therefore, we find that this provision does not render the Trust unavailable.

The poison pill was even more off the mark in State Hearing Decision 544169919,
decided July 24, 2013 (Clermont County). The trust in that appeal contained what
appeared to be contradictory provisions in this regard:

Article VIII—Revocable Trust: Grantor may amend or terminate the Trust at any
time. In the event the Trust results in the Appellant’s ineligibility for public
assistance, the Trustee, after obtaining legal opinion, may terminate the trust
and distribute the assets.

Article X—Failsafe Provision: if the Trust renders the special needs individual
ineligible for public assistance, the Trustee “shall terminate the trust provided,
however, that before terminating the trust under the provisions of this Article,
the Trustee shall obtain an opinion from a licensed Ohio attorney familiar with
trusts involving beneficiaries who have disability....” Specific items are listed in
the Article that must be included in the legal opinion.

State Hearing Decisions 54169919, at p. 7.

The hearing officer wrote that the “may” in Article VIIl and the “shall” in Article X
resulted in the instructions not being “clear” as required under Ohio Admin. Code

§ 5101:1-39-27.1(c)(4)(c)(iv). Additionally, the applicant failed to demonstrate that the
requirements set forth in Article X had been met.

To avoid the problems illustrated by decision, a poison pill provision could simply state,
“If it is finally determined that this trust is an available resource of the beneficiary for
Medicaid purposes, the trustee shall terminate the trust and distribute the remaining
trust assets in the manner set forth in [drafter to insert cross reference to lifetime
termination provision]” While a poison pill provision is never needed in a wholly
discretionary trust, inclusion of such a provision lessens the chances that a category 4
rules will be applied incorrectly.
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Practice Tip Nine: Make Sure the Trust Is Irrevocable

In State Hearing Decision 5044169919, decided July 24, 2013 (Clermont County), the
trust under review was treated as being available for the following reason, “Although
also designated by the Appellant’s Attorney as a ‘wholly discretionary trust,” the R.C.
regulations require a wholly discretionary trust be ‘irrevocable,” which the Appellant’s
Trustis not.”

The subject trust was created under the revocable trust of the applicant’s deceased
father, and it appears likely that the hearing officer was unaware of the fact that a
nominal revocable trust becomes irrevocable upon the settlor’s death, however the
reason could also lie in the fact that a trust that is irrevocable under the Ohio Trust Code
may remain revocable under Ohio Admin. Code 8§ 5160:1-3-27.1(B)(6) and (10). To be
irrevocable, the trust cannot be terminated by a court and may only terminate upon the
occurrence of an event outside the control or direction of the beneficiary or the grantor.
To assure that a trust is irrevocable both under the Ohio Trust Code and the Medicaid
trust rule, the trust could state,

This trust is irrevocable and cannot be revoked by the grantor or the beneficiary
or terminated by a court. This trust shall terminate only upon [insert the
occurrence of an event that is outside of the control or direction of the
beneficiary, grantor, or trustee, e.g., “the death of the beneficiary.”]

Practice Tip Ten: Know How, Know Where, and Know When to Modify a Trust

Depending upon the terms of the trust and the facts of the situation, reformations can
be accomplished by means of decanting, or they can be achieved judicially based upon
changed circumstances, mistake of law, or mistake of fact. The authors caution against
relying upon a modification based upon the consent of all beneficiaries without court
involvement or by means of a private settlement agreement, as those methods require
the consent of the disabled beneficiary, and the giving of that consent could be treated
in a similar manner as a disclaimer (where the affirmative act of the disclaimant is
treated as an improper transfer). Similarly, a modification by consent or by a private
settlement agreement cannot be accomplished without the affirmative action of the
Medicaid or SSI applicant/beneficiary, and the act of consent could conceivably also be
treated as an improper transfer. It was because of this concern that Ohio Rev. Code

§ 5804.11(A) was amended to make that section inapplicable to self-settled (d)(4)(A)
payback trusts, yet the same concern exists for third party supplemental needs or sole
benefit trusts.

When reformation is needed because of the death of the trust’s settlor, if the settlor
died in a jurisdiction other than that of the disabled beneficiary, it might be possible to
effect a reformation in either jurisdiction, particularly if the trustee has the power to
change the governing law. (Timing may also be a critical factor). If the disabled
beneficiary is not currently receiving means-tested public benefits, a reformation later
might sometimes be better than one made at the time of the settlor’s death.

This issue arose in In Re Ruby Owen Trust, 2012 Ark.App. 381 (2012). In that case, the
trust settlor died in Arkansas, with a disabled daughter who resided in Alaska but who
was not receiving means-tested benefits. The trustee’s request to modify a non-SNT to
include SNT provisions was rejected, with the court summarizing the trust and the
modification action:
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On February 23, 2009, Ruby Owen created the Ruby G. Owen Trust for the
benefit of her nine grandchildren, including her granddaughter, Kristian Owen, a
resident of Alaska. The trust allows the trustee to distribute as much income
and principal to Kristian as the trustee deems advisable, but it also instructs the
trustee to remain mindful of and to always consider other resources available to
Kristian. According to the trust, preservation of principal is a priority.

In March 2010, approximately one year after creation of the trust, Kristian was
diagnosed with schizophrenia, and a guardian was appointed for her. Ruby
Owen, the grantor, died one month later, in April 2010. In June 2011, PBNB, as
successor trustee, filed a petition asking the trial court to consent to
modification of the trust into a special-needs trust, so that Kristian might qualify
for public benefits, reserving the trust assets for assistance not provided by the
government.

Owen Trust, at *1-2.

If any trust seemed to be a perfect candidate for reformation, this was it. Unfortunately,
the court held that a modification for the purpose of securing government assistance
would violate Arkansas public policy, a policy that, at least in part, appeared to be aimed
at the abusive use of self-settled trusts.

In the case In re Kroll, 41 Misc. 3d 954, 971 N.Y.S.2d 863 (2013), the trustee decanted a
trust six days before the beneficiary’s 21st birthday, after which the decanting would
not have been possible under the New York statute, because at that time the
beneficiary’s interest converted from being discretionary to mandatory. The New York
statute also required 30 days’ notice of the decanting to the beneficiaries, which notice
can be waived by a beneficiary with capacity or by a guardian, but the trust agreement
in question permitted a parent to sign any waivers on behalf of a beneficiary under a
disability. The trustee decanted the invaded trust to third-party supplemental needs
trust virtually simultaneously with the required notice and waiver by the beneficiary’s
father. The opinion states that the New York Attorney General objected on behalf of
New York’s Medicaid agency:

The AG argue[d] that [the beneficiary’s] right to demand a principal distribution
vested in him on his 21st birthday, any appointed trust would be a self-settled
trust and, as such, is required to contain a payback provision.

Kroll, at 957.

While the trustee in Kroll cut it close, the parties involved with the trust in
Administrative Appeal Decision AA-12115, decided on July 16, 2013 (Allen CDJFS),
apparently did not recognize the need to seek reformation before applying for
Medicaid. In that situation, the 49-year-old applicant was the beneficiary of a third-party
trust created by his parents, now deceased. The trust provided:

This trust for KENNETH WARNECKE shall be a “luxury” trust only. Said LOIS
HEMKER shall serve without bond and shall have the same Trustee powers as
set forth in Article VII of this Agreement.

* x %

[T]he Trustee may use such income or principal for the support, maintenance
and health of said beneficiary. [Emphasis in decision.]

The earlier decision denying Medicaid eligibility was obviously affirmed.
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Practice Tip Eleven: Urge Clients Not to Disinherit a Disabled Child

Some clients are comfortable leaving the share of a disabled child to one or more of the
other children, in the expectation or upon the promise of the other child to “take care”
of the disabled child. First, there is no assurance that the disabled child will be the last
survivor, but secondly, the expectation or promise upon which the plan of
disinheritance is based often does not work out. That was the case in Kalfin v. Kalfin,
2013 WL 5621149 (Cal.App. 4 Dist.).

Judith A. Kalfin (Judith) appeals from the judgment in favor of her younger
sister, Debra R. Kalfin (Debra), in this breach of contract and financial abuse
action. Debra is blind and disabled and has suffered from numerous serious
medical conditions throughout her life, frequently relying on her father, Harry
Kalfin (Harry) for financial support. A few months before his death, Harry
amended his long-established estate plan from one dividing the bulk of his
sizeable estate equally between his two daughters, to one leaving virtually the
entire estate to Judith in exchange for her promise to take care of Debra and
make sure she would have everything she needed for as long as she lived. After
Harry died, Judith declined to provide any financial assistance to Debra, and
Debra filed this action. The jury awarded Debra approximately $1,400,000 in
compensatory damages and $260,000 in punitive damages.

Despite credible evidence that Judith assured her father that she would care for her
sister following his death, after he did die, Judith claimed that her promise to her father
to financially support her disabled sister was too indefinite to constitute a contract. The
Court did not buy it, and Debra was awarded nearly $1.5 million.

In summary, careful attention to (a) the requirements of Ohio’s wholly discretionary
trust set forth in Ohio Rev. Code § 5801.01(Y); (b) the safeguards listed in Ohio Rev.
Code § 5163.21(G)(4); and (c) the issues discussed above that have caused problems for
Medicaid applicants should result in effective supplemental needs trusts.
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I.  Trust Acceptance

Under the OTC, an individual or entity considering the assumption of a trusteeship
should review the trust document and be sure to correctly identify the:

Type of trust under consideration;

Parties to the trust;

Trust’s purposes;

Trustee’s duties;

Potential for conflicts of interest;

Existence and identity of co-fiduciaries and other involved parties;
Profitability of acceptance; and

Actions that determine acceptance.

Types of Trusts.
1 Inter vivos/revocable/living/grantor/self-declared trust.

The OTC contains provisions addressing the presumption of revocability
of a trust; specifics on the manner of revoking or amending a trust; the
limitation period for contesting a trust; the authority of an agent of the
settlor to exercise powers regarding the trust and its assets; and the
duties of the trustee both when the settlor is incapacitated and with
respect to creditors of the settlor.

The Code also contains a definition of revocable under § 5801.01(R).
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2. Testamentary.
The Code only applies to testamentary trusts to the extent the provisions
do not conflict with any provision of Chapter 2109 and as long as any
provision of the Code is not clearly inapplicable to testamentary trusts.
§2109.69.

3. Irrevocable.

a. Wholly discretionary trusts.

The Code creates a new form of irrevocable trust under

8 5801.01(Y)(1): the wholly discretionary trust. Trustees should
become familiar with this type of trust and its protection from
creditors.

b. Charitable trusts.

The Code defines a charitable trust under § 5801.01(E) and
changes Ohio law by giving the settlor standing to enforce the
trust and by allowing a court to presume the settlor had a general
charitable intent in a cy pres action.

4. Other trusts.

The Code creates some new types of trusts (such as trusts for the care of
an animal) and codifies the law regarding trusts already available under
Ohio law (these include oral trusts and noncharitable trusts without
ascertainable beneficiaries).

B. Parties to a Trust.
1. Settlor.
The Code defines settlor under § 5808.01(S).
2. Trustee.
The Code defines trustee under § 5808.01(X).
3. Beneficiaries.

The Code defines different classes of beneficiaries. It is very important to
ascertain the individuals within these classes as trustee duties with
respect to these classes will vary significantly.

a. Current beneficiary  5801.01(F).
b. Qualified beneficiary 5801.01(Q).
C. Beneficiary surrogate 5801.01 (D).
d. Beneficiary ~ 5801.01(C).
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The Code defines “interests of the beneficiaries” under § 5801.01(K). This
definition is narrow and not intuitive. It means the beneficial interests
under the terms of the trust, and not what the beneficiaries (or the court,
for that matter) believe is in their best interests.

Note that notice to, or consent from, beneficiaries may be accomplished
by a third party under the representation provisions of Chapter 5803.
Guardians.

The Code follows Ohio law regarding definitions for guardians and
includes a conservator appointed for the property or the person of a
competent adult.

a. Of the person 5801.01(1).
b. Of the estate 5801.01(H).

C. Purpose of the Trust.

1.
2.

Section 5804.04 sets forth valid non-charitable trust purposes.

Section 5804.05 sets forth valid charitable trust purposes and gives the
settlor the ability to maintain a proceeding to enforce the trust.

D. Trustee Duties.

1.

Loyalty.

Sections 5808.01 and 5808.02 outline the trustee’s duty to administer a
trust in accordance with its terms and purposes and the interests of the
beneficiaries; and the duty of loyalty. This duty of loyalty encompasses
the ability of a corporate trustee to engage in other transactions with a
trust beneficiary that do not concern trust property and therefore do not
pose any threat to the trustee’s duty to administer a trust solely in the
interests of the beneficiaries.

Impartiality and prudence.

The duties of impartiality under § 5808.03 and of prudent administration
under 8§ 5808.04, mirror those contained within the Prudent Investor Act
and apply to all aspects of trust administration. Similarly, the duties to
incur only reasonable costs (8 5808.05), to use special skills or expertise
in the administration of trusts (§ 5808.06) and to engage in delegation

(8 5808.07) are the same duties imposed under the Prudent Investor Act.

Control and protection of trust property.

Now codified, are the duties to control and protect trust property
(8 5808.09) and keep adequate records and identification of trust
property (8 5808.10).
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4. Investment management under Uniform Prudent Investor Act.

Recodified under Chapter 5809 of the Code, are the provisions of the
Uniform Prudent Investor Act that require a trustee, within a reasonable
time after accepting a trusteeship or receiving trust assets, to review the
trust assets and ensure that the assets are administered in accordance
with all aspects of the Uniform Prudent Investor Act.

5. Addressing actions of a prior trustee.

While a trustee has a general duty to collect trust property from a former
trustee under § 5808.12, there is no duty to pursue breach of fiduciary
duty claims against the former trustee except under certain
circumstances. This section cross-references former § 1339.42 now
restated under § 5815.24.

6. Handling claims of and against the trust.

Under 8 5808.11 the trustee is under a duty to take reasonable steps to
enforce claims of the trust and defend claims against the trust.

7. Duty to inform and report.

The duty to inform and report represents the most significant change in
administrative practice under the Ohio Trust Code. § 5808.13 details the
requirements imposed upon the trustee unless changed under the terms
of the trust instrument.

There are a number of circumstances that require the trustee to provide
notice to others regarding the creation, existence, resignation and even
termination of trusts. There are also circumstances during administration
that require notice. In most cases, the notice is required to be given to
particular classes of beneficiaries, but in some cases, others are entitled
to notice as well.

If a trustee accepts trustee duties on creation of an irrevocable trust;
continues as trustee of a previously revocable, now irrevocable, trust; or
becomes successor trustee of either a revocable or irrevocable trust
already in existence, certain information must be given to the current
beneficiaries of the trust.

In the first two instances, within 60 days of acceptance of the trusteeship
of a newly created irrevocable trust or continuation as trustee of a now
irrevocable trust, the trustee must notify the current beneficiaries of the
existence of the trust, the identity of the settlor, their right to request a
copy of the governing trust agreement and their right to reports.

§ 5808.13(B)(3).
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In the third instance, when a trustee becomes successor trustee of a trust
already in existence and previously administered by another (such as a
Declaration of Trust), the trustee must within 60 days of assumption of
the duties as trustee, provide current beneficiaries with the trustee’s
name, address and telephone number. § 5808.13(B)(2).

E. Potential Conflicts of Interest.

1.

With co-fiduciaries.

The Code addresses circumstances where one co-trustee may not agree
with the actions of other co-trustees under § 5807.03.

Through self-dealing.

The Code addresses the possibility of a trustee profiting from the
administration of the trust without any breach of fiduciary duty in
§ 5810.03.

Through retention of bank trustee’s stock or transactions with
affiliates.

Notwithstanding the general duty of loyalty, a corporate trustee may still
retain its own stock pursuant to Ohio Rev. Code § 1111.13(A)(2) but only
if authorized by the trust instrument (or by court order) and directed by a
co-fiduciary or investment advisor. Ohio Rev. Code § 1111.13(C)
authorizes voting of bank stock but voting decisions are passed through
to the beneficiaries. Ohio Rev. Code § 1111.15 authorizes transactions
with affiliates.

F. Co-Trustees and Other Related Parties.

1.

Actions when there are co-trustees.

The Code changes Ohio law under § 5807.03 by allowing a majority to
take action when three or more co-trustees are serving.

This same provision also spells out the duty of a co-trustee to prevent
another from committing a breach of trust.

Delegation of trustee duties.

The Code allows the delegation of duties and powers to both a co-trustee
and a third party using the same standard for permissible delegation
under § 5808.07.

Authority of agent of settlor.

For an agent to exercise the settlor’s powers, the Code specifies that both
the trust document and the POA must give the agent the ability to handle

trust matters on behalf of the settlor under § 5806.02.
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G. Profitability.
1. Compensation.

The Code provides under § 5807.08 for the trustee to receive reasonable
compensation when a fee clause is not contained in the document.

2. Disclosure of fees.

The Code does not impose a duty upon the trustee at inception of the
trusteeship or acceptance as successor trustee to disclose fees to the
beneficiaries but, under § 5808.13(C), the trustee’s annual reports to
beneficiaries must include the source and amount of the trustee’s
compensation. Also, under 8 5808.13(B)(4), if the rate of compensation is
changed during the administration of the trust, the trustee is under a
duty to inform the current beneficiaries before the change takes place.

H. Acceptance of Trusteeship.

While, in most cases, acceptance of the trusteeship will be by signature
signifying acceptance by the trustee, it is possible that accepting delivery of trust
property, without rejecting trusteeship within a reasonable time, could be
construed as acceptance under § 5807.01(A).

Note also that the Code gives a nominated trustee the ability to inspect property
to determine potential liability under environmental law without actually
accepting the trusteeship first under 8 5807.01(C)(2).

1. Trust Administration

In addition to reviewing a trust document for acceptance of the trusteeship, as noted
above, a person or entity should review certain additional aspects of the trusteeship
both before acceptance and during administration. These include:

- A review of the trustee’s powers;

- The unique nature of any of the trust’s assets and general investment
management;

- Any potential or pending litigation; and

- The existence of exculpatory language regarding certain actions taken by the
trustee.

Once a trusteeship has been accepted, there are additional aspects of trust
administration that should be clearly understood by the trustee. These include:

- Standards for trustee discretionary actions;
- Triggering events that will change trustee duties;

- Revocation or amendment by the settlor or someone else on behalf of the
settlor;
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The ability to remove the trustee;

The ability to change the situs of trust administration;

Trust modifications with court authorization; and

The appropriateness of entering into private settlement agreements.

Trustee Powers.

1.

General trustee powers.

Section 5808.15 provides the trustee with the ability to exercise all
powers over the trust property that an unmarried competent owner has
over individually owned property and to exercise all other powers
appropriate to achieve proper investment, management and distribution
of the trust property.

While this section provides a good “fall-back” in the event of a dispute,
corporate trustees will look for more specific powers within the four
corners of the document prior to acceptance of trusteeship.

A logical approach to the analysis of the trust terms is to determine first:

a. Is the trust subject to interpretation under Ohio law?

b Does the Code apply to the trust?

C Do any trust terms override the Code?

d. Do any trust terms add powers missing from the Code?
e Do any trust terms deviate from existing Code powers?

Specific trustee powers.
Section 5808.16 provide specific trustee powers that should be examined
and fully understood by anyone considering acceptance of a trusteeship.

The following represents a typical checklist of a corporate trustee and
references those powers covered within § 5808.16 and those that are not
specified by the statute.

a. Collection, acquisition and exchange.

Section 5808.16(A)-(C) give every trustee the ability to collect
trust property, accept or reject additions; acquire or sell property
for cash or credit at public or private sale and exchange, partition
or otherwise change the character of trust property. The settlor
can modify any and all of these powers.

Section 5808.02(G)(2)(c) waives the conflict of interest in
purchasing securities from an estate where the same entity is
both the executor and trustee.
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Borrow, mortgage or pledge trust property.

Section 5808.16(E) gives the trustee the ability to borrow money,
with or without security, and mortgage or pledge trust property
for a period that can extend beyond the duration of the trust.

Corporate trustees are also often interested in determining
whether, as trustee, the power exists to borrow from their own
affiliate commercial department or sell property or borrow funds
from another trust.

This provision does not preclude either ability, therefore it is
possible to rely upon this statutory power. In addition,

8 5808.02(G)(2)(c) provides trust to trust sale authority and Ohio
Rev. Code § 1111.15 encompasses bank loan authority.

Continue or dissolve a business entity.

Section 5808.16(F) gives the trustee the ability to continue any
form of business or enterprise, and take most any action
regarding that enterprise such as merging, dissolving or changing
its form.

Exercise rights of an absolute owner of securities.

Section 5808.16(G) gives the trustee the ability to vote proxies,
hold securities in nominee name, pay calls and other assessments
and deposit the securities with a depositary.

Most corporate trustees will look for these specific powers so
having them by virtue of this statutory provision will be of great
help. Caution should be exercised upon review, that these powers
have not been removed or modified by the settlor.

Administer real property.
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Section 5808.16(H)-(M) address many aspects of administering
real property in trust. These include the ability to make repairs or
improvements, grant easements, enter into leases and options for
sale even beyond the term of the trust, insure the property and
abandon property as well as engage in all aspects of inspection for
environmental hazards.

Most corporate trustees do look for the ability to execute deeds
or leases, manage, subdivide or lease beyond the term of the
trust, disclaim an interest in property that has environmental
hazards or abandon property.

The trustee might also look for specific powers allowing
beneficiaries to use real property, such as a residence, without
any obligation to pay taxes, insurance or a fair market value for



rent. These powers must be specifically enumerated in the
document as they are not encompassed in the specific statutory
powers under the Code.

Claims by or against the trust; hiring of agents.

Section 5808.16(N) gives the trustee the ability to pay or contest
any claim, settle a claim by or against the trust or release a claim
belonging to the trust.

Many corporate trustees look for the specific authority to handle
claims. The Code also imposes a duty upon trustees to take
reasonable steps to enforce claims of the trust and to defend
claims against the trust.

Often the difficulty for trustees lies in the determination of who
pays for the enforcement or defense of those claims.

Section 5808.16(0) addresses this concern by authorizing the
trustee to pay taxes, assessments, compensation of the trustee
and of employees and agents of the trust and other expenses
incurred in the administration of the trust.

A word of caution to thoroughly review the trust document to
determine whether this authority to incur expenses of the trust,
including the ability to pay a reasonable trustee’s fee, is modified
by the settlor.

Also note that while this provision gives the trustee the ability to
pay agents of the trust, it does not actually give the trustee the
ability to hire agents. Under § 5808.07 a trustee is authorized to
delegate to agents or co-trustees duties and powers that a
prudent trustee of comparable skills could properly delegate
under the circumstances.

Under 8 5808.16(AA) the trustee is authorized to employ brokers,
agents, appraisers, accountants, investment advisors, etc., at the
expense of the trust.

The trustee might also want specific language allowing the trustee
to consult with legal counsel at the expense of the trust and to
incur no liability for acting on advice of counsel with respect to
matters that a legal opinion may cover. Section 5808.07(C),
however, should protect the trustee who relies upon advice of
counsel as long as the delegation to an attorney was properly
done.

Powers affecting tax matters of the trust.

Sections 5808.16(0)-(P) give the trustee the ability to exercise
elections regarding federal, state and local taxes and pay taxes of
the trust.
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The ability to elect to allocate the GST exemption to shares or all of
the trust is given by federal law.

Take action with respect to retirement plans and other

contracts.

Section 5808.16(Q) gives the trustee the ability to select a mode
of payment under any employee benefit or retirement plan,
annuity or life insurance policy and exercise rights regarding such
assets.

Loans and pledges of trust property.

Sections 5808.16(R) and (S) give the trustee the ability to make
loans out of trust property, including loans to a beneficiary, and
pledge property in guarantee of loans made to the settlor.

These powers are often looked for by corporate trustees so
having the default statutory provision is very useful. Note
however, that the trustee must still have specific authority from
the settlor before guaranteeing loans made by others to a third
party (someone other than the settlor).

Appointment of ancillary trustee.

Section 5808.16(T) is the provision that allows the trustee to hire
a trustee to act in another jurisdiction with respect to property
located in that other jurisdiction.

Payments for or on behalf of disabled beneficiaries.

Section 5808.16(U) covers the ability of the trustee to make
payments for a legally disabled beneficiary or for a beneficiary
that the trustee believes is incapacitated. This provision specifies
the appropriate means of payment to or for that beneficiary.

Distribution on division or termination.
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Section 5808.16(V) gives the trustee the ability to make
distributions in divided or undivided interests and allocate
particular assets in proportionate or disproportionate shares.

Note that this provision does not specifically authorize the trustee
to make distributions in cash or in kind.

Section 5808.16(2) gives the trustee the ability to exercise powers
appropriate to wind up the administration of the trust on
termination.



Resolve disputes and prosecute or defend actions and claims.

Sections 5808.16(W) and (X) give the trustee the ability to resolve
a dispute concerning interpretation of the trust by mediation,
arbitration or other ADR procedure and prosecute or defend an
action, claim or judicial proceeding in any jurisdiction to protect
trust property and the trustee in the performance of duties.

These are important provisions for the trustee, often because
when disputes regarding administration arise, the trustee is met
with resistance from the beneficiaries as to whether or not legal
fees for defense of trustee actions are properly payable from the
trust.

Note also, under § 5801.04, the settlor is not allowed to insert
trust terms limiting the power of the court to take any action or
exercise any jurisdiction over the trust.

This ability to resolve disputes does not include the ability to
avoid them in the first place. In other words, this power does not
indemnify or protect a trustee by ensuring that certain actions
taken by a trustee in the exercise of its discretion will be binding
upon parties to the trust. If a trustee wants this sort of protection,
specific protection in that regard must still be set forth in the
document.

Under 8 5810.08, exculpation clauses cannot protect a trustee
from liability for a breach made in bad faith.

Combine or divide trusts.

The Code gives a trustee the ability under § 5804.17 to
consolidate or divide trusts but, before doing so, the trustee must
notify qualified beneficiaries. It is available as long as the result
will not impair the rights of any beneficiary or adversely affect
achievement of the purposes of the trust.

This provision can be modified by the settlor, including the need
to provide notices to the beneficiaries.

Resignation of trustee.

The Code, under § 5807.05, gives the trustee the ability to resign
even if the trust terms do not so provide. The statutory provision
requires that the trustee give at least 30 days’ notice to the
qualified beneficiaries, the settlor, if living, and all co-trustees.
The trustee can also always apply to the court for approval to
resign.
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B. Unique Assets and the Duty of Investment Management.
1. Application of Uniform Principal and Income Act.
The Uniform Principal and Income Act, restated under §§ 5812.01 to

5812.52, provides default provisions for the handling of many types of
unique assets. These include:

a. Guidance on characterizing receipts as income or principal;
b. Guidance on accounting for business or other activities;
C. Handling rental property;
d. Handling the obligation to pay money;
e. Handling insurance policies and similar contracts;
f. Handling deferred compensation, annuities and similar payments;
g. Handling liquidating assets;
h. Handling minerals, water, and other natural resources;
i. Handling timber;
J- Handling derivatives and options; and
K. Handling asset-backed securities.
2. X}\{estment management under the Uniform Prudent Investor
ct.

The Uniform Prudent Investor Act, recodified under Chapter 5809 of the
Code, imposes upon the trustee the duty to manage trust assets in
accordance with the requirements and standards of the Act.

Unless the trust agreement specifically provides otherwise, these
requirements include the duty to manage trust assets as a prudent
investor would, to consider risk and return objectives reasonably suited
to the trust and to diversify trust assets.

3. Additional authority under Ohio Trust Code.

a. Specific trustee powers.

As noted above under Specific Trustee Powers (Trust
Administration, 8 A.2.), the Code gives a trustee the following
powers to:

I. Continue or dissolve a business entity;
il. Administer real property;

iii. Take action with respect to retirement plans and other
contracts; and

iv. Make loans or pledges of trust property.
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b. General partnership interests.

The Code, under 8 5810.11, eliminates the protection of a trustee
who serves as a general partner when one or more of certain
persons related to the trustee own an interest in the partnership.

With enactment of the Code, different statutory protections for
trustees than for executors and other fiduciaries under § 5815.35
(formerly 8 1339.65), exist with respect to contracts entered into
in a fiduciary capacity and partnerships of which the fiduciary is a
general partner.

Potential or Pending Litigation.

See the section above under Trust Administration, 8 A.2.m. regarding resolving
disputes and prosecuting or defending actions and claims.

Exculpatory Provisions.

Under § 5810.08 an exculpatory clause protecting a trustee from liability for a
breach made in bad faith or with reckless indifference to the purposes of the
trust or the interests of the beneficiaries is not valid. Further, the trustee cannot
insert an enforceable exculpatory clause into the trust terms that was drafted as
a result of an abuse of a fiduciary or confidential relationship to the settlor.

The trustee is allowed to draft or cause an exculpatory clause to be drafted.

Trustee Discretionary Actions.

1 General standard.
Section 5808.14(A) provides the general standard that the trustee is to
exercise a discretionary power reasonably, in good faith, and in
accordance with the terms and purposes of the trust and the interests of
the beneficiaries.

2. Exceptions to general standard.

a. Distributions for one’s own benefit.

A non-settlor trustee/beneficiary must apply an ascertainable
standard to discretionary distributions to himself or herself.

Ascertainable standard is defined under 8 5801.01(B) as a
standard relating to an individual’s health, education, support or
maintenance within the meaning of I.R.C. 8 2041(b)(1)(A) or 2514

©().

b. Distributions to satisfy a legal obligation.

A trustee cannot make discretionary distributions that satisfy a
legal obligation of support owed by the trustee personally.
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C. Wholly discretionary trusts.

A court is not to apply a reasonableness standard to its review of
the trustee’s exercise distribution decisions in a wholly
discretionary trust.

A “WDT” is defined in § 5801.01(Y).
3. Exceptions to the exceptions.

a. Marital trusts.

If the spouse is acting as trustee of a trust for which a marital
deduction was allowed, there is no need to limit the power of the
spouse-trustee to make discretionary distributions for the
spouse’s benefit since these trusts will be includable in the
surviving spouse’s estate regardless. See § 5808.14(D)(1).

b. Revocable trusts.

Since the settlor has the power to revoke, the trust is
automatically includable in the settlor’s estate, so here too, there
is no need to limit the discretionary distribution standard. See
5808.14(D)(2).

C. 2503(c) Minors trusts.

The exclusion of the § 2503(c) minors trust is necessary to avoid
loss of gift tax benefits. See § 5808.14(D)(3).

4. Use of co-trustees.

If there are multiple trustees, independent co-trustees can exercise a
power that is prohibited for one of the trustees. See § 5808.14(C).

F. Triggering Events That Change Trustee Duties.
1 Death of settlor.

When a revocable trust becomes irrevocable and someone is serving as
trustee other than the settlor, the trustee must notify the current
beneficiaries within 60 days of the identity and death of the settlor, the
existence of the trust, their right to a copy of the trust agreement and to
reports. The Code provision referencing a “copy” of the trust instrument
refers to the amended and restated agreement, if one exists, and
amendments to it, not the original agreement and amendments to it.
Section 5808.13(B)(1) provides that, unless the beneficiary expressly
requests a copy of the entire trust instrument, the trustee may furnish a
copy of a redacted trust instrument that includes only those provisions
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that the trustee determines are relevant to the beneficiary’s interest in
the trust. But if the beneficiary then still asks for a copy of the entire trust
instrument, the trustee must provide it.

If the settlor was serving as trustee and dies, and the successor trustee
accepts, the successor trustee must, within 60 days, advise the current
beneficiaries of the trustee’s name, address and telephone number.

Some of these notice requirements can be changed by the settlor.

At the death of the settlor of a revocable trust, the creditors of the settlor
cannot reach trust assets unless the trust terms so provide.

Acceptance of trusteeship.

If an irrevocable trust is created and the trustee assumes trusteeship or
becomes the successor trustee, the trustee has certain notice
requirements.

Under the first situation, the trustee must notify the current beneficiaries
within 60 days of acceptance of the appointment as trustee, the
existence of the trust, the identity of the settlor and the beneficiaries’
rights to a copy of the trust agreement and reports.

Under the second situation, the successor trustee must notify the current
beneficiaries of the trustee’s name, address and telephone for contact
purposes.

Some of these notice requirements can be changed by the settlor.
Termination of small trust.

If a trustee determines that the value of the trust is insufficient to justify
the cost of administration and the trust has a value of under $100,000,
the trustee can terminate the trust after having given notice to the
qualified beneficiaries. Notice of the distribution plan need not be given
under the statute but it is good practice to submit that to the
beneficiaries as well and get their approval prior to termination.

Trustee resignation.

If a trustee decides to resign, notice of the intent to resign must be given
to qualified beneficiaries, the settlor and any co-trustees at least 30 days
before the resignation is effective.

Change in trust situs.

The trustee has the ability to change the trust’s place of administration
but must provide current beneficiaries with at least 60 days advance
notice. This notice must contain the new place of administration, new
contact information for the trustee, the reason for the change and the

date on which the change will be effective.
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Note that changing the principal place of administration will not always
change the law governing the trust’s administration. Under § 5801.06(B)
the administration of a trust is governed by the law designated in the
terms of the trust but if the trust terms are silent, then the law of the
trust’s principal place of administration governs the administration of the
trust and can be changed if the trustee changes the place of
administration.

6. Combining or dividing trusts.

If a trustee wants to combine two or more trusts or divide one trust into
two or more, notice of the intent to do so must be given to the qualified
beneficiaries. The trustee may, but does not have to, advise the
beneficiaries that there will be no adverse impact on their rights or the
purposes of the trust.

7. Change in trustee fees.

If a trustee wants to change the method or rate of compensation, the
new rate or method must be provided to the current beneficiaries. The
notice must be given in advance of the change.

8. Requests by beneficiaries.

While a trustee has an ongoing duty to keep current beneficiaries
informed about administration of the trust and provide them with
reports, this duty is only owed to beneficiaries who are not current
beneficiaries upon their request.

G. Revocation or Amendment.

Under the Code, every trust document is presumed to be revocable (and
amendable) unless it specifies that it is irrevocable. However, the method of
revocation should still be spelled out in the document and if so, it remains the
exclusive means of revoking the trust.

Trustee should be sure to identify the appropriate means of revocation or
amendment and also identify whether the settlor has given anyone else, such as
an attorney-in-fact, the ability to amend or revoke on their behalf.

H. Removal of Trustee.

The Code codifies Ohio law by allowing a court to remove an inter vivos trustee
for specific reasons enumerated in § 5807.06. The trust terms can, of course,
expand upon those reasons.

The trustee should identify the trust terms addressing removal and the parties
who can exercise that right.
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Change in Trust Situs.

Most trusts contain terms identifying the controlling law with respect to the
validity, construction and administration of trust terms. As mentioned in the
previous section addressing changes in trustee duties, a trustee has the ability,
unless expressly prohibited under the terms of the trust, under § 5801.07 to
change the place of trust administration and thereby the law applicable to trust
administration.

This presents unique planning opportunities and can benefit all parties to a trust.

The trustee can only make this change if doing so is in accord with the trustee’s
continuing duty to administer the trust at a place appropriate to its purposes,
administration and the interests of the beneficiaries.

Trust Modifications Through Court Authorization.
1. Initiated by the settlor and the beneficiaries.

If the settlor and all beneficiaries decide that they want to modify an
irrevocable, noncharitable trust, they can petition the court to approve
such an action. Under § 5804.11(A), the court must approve the petition
even if modification is inconsistent with a material purpose of the trust.
However, the court then must find that all consents, including any given
by representatives of beneficiaries under Chapter 5803, are valid and that
all parties giving consent are competent to do so.

This applies to trusts that become irrevocable before, as well as after, the
effective date of the Code but is not applicable to Special Needs Trusts.

The trustee in this situation, can, but need not be a party to, such a
petition. The trustee can petition the court on behalf of the other parties,
however.

The trustee need also not consent to the action but must follow the court
order of modification.

2. By consent of all beneficiaries.

If the beneficiaries wish to modify a trust, they must petition the court
for approval. Under § 5804.11(B), the court must conclude that
modification of the trust is not inconsistent with a material purpose of
the trust. Modification cannot be to replace or remove the trustee.

This petition can be made even for trusts that are irrevocable prior to the
effective date of the Code and can be made by either the beneficiaries or
the trustee.
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3. On petition of a trustee or beneficiary.

a.

Due to unanticipated circumstances.

Under § 5804.12 (A), the trustee or a beneficiary might petition
the court to modify the administrative or dispositive terms of a
trust because of circumstances not anticipated by the settlor. In
order to grant such a petition, the court must find that
modification will further the purposes of the trust.

EXxisting terms impair or are impracticable.

Under 8 5804.12(B), the trustee or a beneficiary might petition
the court to modify the administrative terms of a trust because
continuation under its existing terms is impracticable or will
impair the trust’s administration.

Under the cy pres doctrine.

Under 8 5804.13, a cy pres action is available to modify charitable
trusts without the necessity of a court finding that the settlor had
a general charitable intent. If there is an alternative charitable
purpose set forth in the trust terms, this will prevail over the
court’s ability to apply cy pres to modify or terminate the trust.

To remove or replace the trustee.

Under § 5804.14, on petition of a beneficiary of a trust that has a
value of less than $100,000, a court can remove or replace the
trustee.

To conform to settlor’s intention.

Under § 5804.15, a court may reform the terms of a trust, even if
they are unambiguous, to conform to the settlor’s intention, but
only if there is clear and convincing evidence that there was a
mistake of fact or law in expression or inducement.

To achieve the settlor’s tax objectives.

Under § 5804.16, the court can modify the terms of the trust to
achieve the settlor’s tax objectives and can provide that the
modification is retroactive in effect.

K. Entering into Private Settlement Agreements.

One of the most exciting aspects of the Code is the ability for trustees,
beneficiaries, settlors if available and creditors if appropriate, to enter into a
private settlement agreement about certain matters pertaining to the
administration of a trust.
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There are restrictions on using such agreements to terminate a trust early,
change beneficial interests or engage otherwise in activity that a court would not
sanction, but as more trustees and others consider the possibilities, this tool in
trust administration may become very popular. Effective March 22, 2012,

§ 5801.10 will contain a new provision (N) that will make it clear that parties to a
trust can enter into an agreement not governed by 8 5801.10 and such a private
agreement (not a private settlement agreement) will still be a valid agreement
under the common law. In addition, further changes will make it clear that a
private settlement agreement will be available to some but not necessarily all of
the parties to a trust.

The ability to use virtual representation has been expanded beyond court
proceedings through the Code. As long as there is no conflict of interest,
specified persons may represent others, thus making the ability to use private
settlement agreements more compelling.

Trust Termination and Distribution

Trust termination is, of course, distinguishable from account termination. It is possible
that a trustee might resign or be removed which could result in a trusteeship
terminating but not the underlying trust.

A trust can terminate by action of the settlor, the trustee or others, by its terms or
circumstances, or by court determination.
A. Termination Triggering Events.

1. Settlor revocation.

Under § 5806.02(A), if the trust terms do not address revocability, the
settlor retains the right to revoke the trust. This will apply only to trusts
created after the effective date of the enactment of the Code.

If the manner of revocation is identified in the trust terms, then only that
manner is effective for revocation.

On occasion, someone other than the settlor, on the settlor’s behalf,
seeks to revoke the trust when the settlor is no longer capable of doing
SO.

If a representative of the settlor, such as an attorney-in-fact, seeks to
revoke the trust, the ability of an agent to do so must be set forth in both
the trust and Power of Attorney documents pursuant to § 5806.02(E).

Distribution of trust assets should be made pursuant to direction of the
settlor or his representative.
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2. Expiration by trust terms.

The most common form of trust termination is by trust terms such as
death of the settlor or beneficiaries, age attainment of beneficiaries, the
completion of a term of years for trust duration or other events spelled
out in the trust terms. Termination can also occur as a result of
exhaustion of trust corpus.

Distribution will be accomplished pursuant to trust terms as well.
B. Initiated Termination.
1. By consent of settlor and all beneficiaries.

If the settlor and all beneficiaries decide that they want to terminate an
irrevocable, noncharitable trust, they can petition the court to approve
such an action. Under § 5804.11(A), the court must approve the petition
even if termination is inconsistent with a material purpose of the trust.

This is not applicable to Special Needs Trusts.

The trustee in this situation, can, but need not be a party to, such a
petition. The trustee can petition the court on behalf of the other parties,
however.

The trustee need also not consent to the action but must follow the court
order of termination if issued by the petitioned court.

Distribution will be pursuant to court order which will follow the
direction of the settlor and all beneficiaries.

2. By consent of all beneficiaries.

If the settlor is not available and the beneficiaries wish to terminate a
trust, they must petition the court for approval. Under § 5804.11(B), the
court must conclude that continuance of the trust is not necessary to
achieve any material purpose of the trust. The court also has the
opportunity to consider extrinsic evidence indicating the settlor’s intent
at the time the trust was executed in determining what constitutes the
material purpose of the trust.

This petition can be made even for trusts that are irrevocable prior to the
effective date of the Code and can be made by either the beneficiaries or
the trustee.

Should the trustee take a position in favor or against a petition for
termination? A finding that a trust no longer serves a material purpose
does not necessarily mean that it has no remaining function whatsoever.
Should the trustee defend the continuance of the trust under that
circumstance in order to uphold the wishes of the settlor or should the
trustee simply remain neutral and allow the beneficiaries to make their
case to the court?
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If the trustee opposes termination, or even remains neutral, should the
trust pay for the cost of the petition by the beneficiaries? Section 5810.04
gives the court the authority to award costs, expenses and reasonable
attorney’s fees to any party, to be paid from the trust or from another

party.
Section 5804.11(B) specifically states that a spendthrift provision may,
but shall not be presumed to, constitute a material purpose of the trust.

If a finding for termination is made by the court, the trustee is obligated
to distribute the property as agreed upon by the beneficiaries.

3. On petition of others.

a. Unanticipated circumstances.
Under § 5804.12, the trustee or a beneficiary might petition the
court to terminate a trust because of circumstances not
anticipated by the settlor. In order to grant such a petition, the
court must find that termination will further the purposes of the
trust.
If a beneficiary petitions the court and the trustee does not agree
with the beneficiary’s reasons, should the trustee object in order
to fulfill its obligation to carry out the wishes of the settlor?
If the court grants such a petition, the duty falls upon the trustee
to distribute the trust in a manner consistent with the purposes of
the trust.

b. Uneconomic trust.
Under § 5804.14, the trustee of a trust with a value of less than
$100,000 may terminate the trust, without court approval, if the
trustee concludes that the value of the trust property is
insufficient to justify the cost of administration.
This cannot be done with certain charitable trusts or with trusts
having certain charitable beneficiaries.

Distribution under § 5804.14(C), should be in accordance with any

provision specified in the trust terms, if available, or among the

beneficiaries in accordance with their respective beneficial interests and

in a manner the trustee determines is equitable.

C. Distribution on Termination.
1. Distribution proposal.

Often a trustee is reluctant to make a distribution until all the
beneficiaries have approved the distribution proposal. A trustee is not

obligated, however, to submit a proposal for distribution.
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By submitting a proposal, along with notification to the beneficiary of the
right to object to the proposal and the time-frame within which to make
that objection (30 days after the proposal was sent), a trustee can
terminate a beneficiary’s right to object after the stated time frame. See
§5808.17.

In practice, a trustee can send a proposal to all affected beneficiaries,
advise them that they must review and advise of their objection within 30
days of receipt of the proposal. If the trustee receives no notice of
objection, distribution can proceed.

Keep in mind that failing to object to a proposal for distribution does not
constitute a release by a beneficiary since a release requires an
affirmative act. In addition, a beneficiary can still bring an action for
matters not disclosed in the proposal for distribution. But submitting a
proposal and requesting any objections, does allow the trustee to
proceed expeditiously to distribute the trust property.

2. Beneficiary releases.

Under § 5808.17, beneficiaries can release trustees from liability for
breach of trust at termination as long as the release was not induced by
improper conduct of the trustee or inadequate disclosure to the
beneficiary of material facts relating to the breach. The trustee can draft
the release.

Effective March 22, 2012, § 5810.09 will clarify that beneficiary consents,
releases, and ratifications are valid even if the trustee conduct being
consented to, released, or ratified constitutes one or more breaches of
fiduciary duty, violates one or more provisions of the Ohio Rev. Code or is
taken without required court approval.

IV. Trustee Liability
A. Breach of Trust.
1. Definition.

Breach of trust is defined under § 5810.01(A) as a violation by a trustee of
a duty the trustee owes to a beneficiary.

2. Remedies for breach.

Section 5810.01(B) lists the remedies for breach:

a. Compel performance or enjoin the trustee from acting;
b Compel a redress or void the act;

C. Order an accounting; reduce or deny compensation; and
d Suspend, remove or replace the trustee.
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3. Damages for breach.

Section 5810.02 identifies the damages available for a breach:
a. Make the trust whole;
b. Disgorge any profit; and

C. Obtain contributions from co-trustees if also culpable.
B. Absence of Breach.
1. Profit allowed.

Section 5810.03(A) allows the trustee to retain any profit made from the
administration of a trust as long as there is no breach of trust.

2. No liability for loss/lack of profit.

Section 5810.03(B) does not hold a trustee accountable for loss or
depreciation in value of trust property or for not having made a profit
absent a breach of trust.

C. Actions Against the Trustee.
1 Limitations period with report.

Section 5810.05(A) limits a beneficiary action against a trustee to two
years after the date the beneficiary is sent a report that adequately
discloses the existence of a potential claim for breach of trust and
informs the beneficiary of the limitations period.

In light of this provision, trustees should make it a practice to include a
statement with all trustee reports advising of the applicable limitations
period for commencing an action for matters covered within the report.

2. Limitations period without report.

Section 5810.05(C) extends the limitations period to four years if no
report is provided. The statute sets forth the triggering events for the
four-year period which generally commences with the death of the
beneficiary or some other event terminating rights as a beneficiary.

D. Trustee Defenses.
1. Trustee actions.
a. Reliance on trust termes.

Section 5810.06 protects the trustee from breach if the acts were
in reasonable reliance upon the terms of the trust.
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b. Reliance upon events.

Section 5810.07 relieves a trustee who has exercised reasonable

care to ascertain the happening of an event that affects the

administration of a trust but lacks knowledge of its occurrence.
2. Trust terms.

a. Terms limit liability.

The terms of a trust under § 5810.08 can relieve the trustee of
liability as long as the terms do not exculpate for bad faith or
reckless indifference by the trustee.

b. Terms inserted as a result of abuse.

Also under § 5810.08, the trustee cannot abuse a confidential
relationship with the settlor and thereby obtain a release in the
terms of the trust.

3. Beneficiary actions.

a. Consent.

Under § 5810.09, beneficiary consent will relieve a trustee from
liability for breach.

b. Release.

Similarly, under § 5810.09, a valid release by a beneficiary will
absolve the trustee of liability.

C. Ratification.

And finally, under § 5810.09, ratification by the beneficiary will
relieve the trustee of liability.

d. Beneficiary knowledge.

In a.-c. above, the beneficiary’s involvement must not have been
induced by improper conduct of the trustee and the beneficiary
must have known of their rights and the material facts relating to
the breach.

E. Personal Liability.
1. Fiduciary capacity disclosed.

A trustee, under § 5810.10(A), is not personally liable on a contract if the
fiduciary capacity is disclosed.

15.24 « Ohio Trust Code Manual



Personal fault for torts.

Under § 5810.10(B), a trustee is personally liable for torts committed
during administration if the trustee is personally at fault.

Interest as general partner.

Section 5810.11(A) provides detailed provisions on disclosure of the
trustee’s ownership of the general partnership interest in a fiduciary
capacity.

F. Good Faith Dealings with Trustee.

1.

Scope of authority.

Under § 5810.12, any person can rely in good faith upon the
representations that a trustee is not improperly exercising or exceeding
trustee authority.

Extent of powers.

Similarly, under § 5810.12(B), any person is not required to determine
the extent of a trustee’s powers under the trust terms.

Proper application.

So too, under § 5810.12(C), any person delivering assets to a trustee does
not have to ensure their proper application.

Current status of trustee.

Finally, under § 5810.12(D), any person dealing with a trustee can rely
upon the representation that a trustee is the current trustee even if, in
fact, that person is a former trustee.
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	3. Exceptions to the exceptions.
	a. Marital trusts.
	b. Revocable trusts.
	c. 2503(c) Minors trusts.

	4. Use of co-trustees.
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