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1.0 CLE Credit Hour

Tuesday, February 07, 2023
1:00 PM-2:00 PM

Featuring:
Amy Papesh, Esq.; Elk + Elk; Mayfield Heights
https://www.elkandelk.com/attorneys/amy-l-papesh/
Susan Priest Richlak, Esq.; Law Offices of Susan Priest Richlak; Mentor
https://www.susanrichlaklawyermentor.com/bios/

This presentation is a live webcast. If you have a question for the speaker during the
presentation, please submit it via the chat box.

The Supreme Court Commission on CLE has requested that we advise you that this webcast
seminar is considered self-study. In order to receive CLE credit for this webcast, you must
view the entire program. No partial credit can be given.

As you watch today’s webcast, you should be looking for four checkpoints that will appear
on your screen periodically during the program. Simply confirm that you are watching when
they appear. These four checkpoints document your participation in this CLE program.

When the course ends, visit https://www.ohiobar.org/my-dashboard/my-cles/ to access a
Certificate of Completion documenting your attendance and CLE credit hours.

CLE regulations require that we submit requests for credit within 30 days of the date of the
seminar.
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Join the Network and Grow Your Business

Be a part of the LegalShield network, where you can get access to more clients,

grow your business and receive priority status for client referrals.

LegalShield is a pre-paid legal plain with a dedicated network of law firms across

the state that provides legal services to over 37,000 Ohio members.

Why you should join:
« Opportunity to grow your practice;
« LegalShield works with plan members to determine their needs;
« Marketing is handled for you; and
« Pre-paid legal plans are managed by LegalShield.

Get started today!

To learn more and sign up, visit Ohiobar.org/LegalShield-Network.
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L. House Bill 279

Amends Ohio Rev. Code § 2125.02 to establish a requirement that “other next of kin”
shall file a notice of claim to remain an interested person and to eliminate the notice
requirement of Sup. R.70 (B) to such “other next of kin” who fail to do so.

II. Issues with the Prior Law

When a claim for wrongful death is presented to probate court for approval, the Ohio
Rules of Civil Procedure and the Ohio Rules of Superintendence, along with local
probate rules set forth the notice requirements. However, who should receive the
notice still remained unclear among most practitioners.

A Section 2125.02 defines two classes of parties damaged by the wrongful death of
the decedent—the first class being the surviving spouse, children and parents of
the decedent, all of whom are rebuttably presumed to have suffered damages
by reason of the wrongful death and the second class being “other next of kin”
of the decedent.

B. The term “other next of kin” was not defined in the statute and thus, the “other
next of kin” provision of 2125.02 was subject to wide and varying interpretations
among the 88 probate courts. Accordingly, difficulties arose for practitioners
during the settlement approval process in applying the notice requirements
under Sup.R.70 (B) with respect to “other next of kin” and determining who is
considered an interest person entitled to notice of the settlement proceedings
under the Rule.

HB279 « 1



C. Lack of uniformity: Although various courts have attempted to clarify this statute
by way of case law, there was no uniformity as to the application of the notice
requirements among the various probate courts in Ohio and the matter has not
been addressed by the Ohio Supreme Court. In the past, the requirements for
notifying the “other next of kin” depended heavily on local practice and/or local
probate court rule, if any. Practitioners often failed to notice the proper “other
next of kin” or unnecessarily noticed a larger group of “other next of kin” than
needed. This uncertain notice requirement is often tedious, expensive and
unnecessarily delays the approval process of the claim and exposes attorneys
and others to potential claims.

III. The New Law Purpose and Solutions

The purpose of this revision is to eliminate confusion as to the application of the notice
requirements to the Wrongful Death statute and to rectify inconsistent practices of
notice to interested persons under Ohio Rule of Superintendence 70(B). The surviving
spouse, parents and children of the decedent are always interested persons entitled to
notice. Now under the new law, whether the “other next of kin” are interested persons
entitled to notice depends upon the timing of the filing of the application to settle the
wrongful death and survival claims.

A. Defines “Other Next of Kin.”

Practitioners no longer need to be unclear about defining “other next of kin.”
The revision defines “other next of kin” to mean the nearest surviving relatives
to the decedent after accounting for the parents, children, or spouse.t This
change in the law now codifies the 2005 leading case on this issue, In Re Estate
of Payne, 2005-Ohio-2391.

B. Clarifies Interested Persons Entitled to Notice.
The new law clarifies who is an interested person entitled to notice pursuant to

Ohio Rule of Superintendence 70(B) depending upon when the settlement
application is filed.

IV. Implementation and Effect
A. Presumed Interested Persons.

Any surviving spouse, children, and parents of the decedent are always
interested persons entitled to notice, regardless of when the application to
approve the settlement is filed. (This is not a change in the law.)

1 Ohio Rev. Code § 2125.02(1)(7).
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B. Notice to “Other Next of Kin” Depends upon Timing of the Filing of the
Application.

1. If an application to approve settlement and distribution of wrongful
death and survival claims is filed with the probate court prior to or on the
date that is two years after the decedent’s death, then all “other next of
kin” are interested persons entitled to notice.?

2. If an application to approve settlement and distribution of wrongful
death and survival claims is filed with the probate court after the date
that is two years after the date of decedent's death, no “other next of
kin” are interested persons entitled to notice, unless they have filed a
notice of claim to remain an interested person.

C. How to File a Notice of Claim.

A person who is among the “other next of kin” may remain an interested person
by filing a written notice of claim with the probate court prior to or on the date
that is two years from the date of the decedent’s death.? The written notice shall
include the claimant’s name, address, telephone number and relation to the
decedent.

D. Eliminates Confusion on Who Shall Be Noticed.

By defining “other next of kin” and eliminating the notice requirement to such
“other next kin” who fail to file a notice of claim, attorneys can more efficiently
obtain settlement approvals and prevent potential claims.

E. Damages Must Still Be Presented by “Other Next of Kin.

HB279 does not eliminate any “other next of kin’s” burden to prove damages
under 2125.02 (D).* Further, this change in the law does not eliminate the ability
to allocate damages to “other next of kin” or allow them to participate in the
proceedings on damages. The revision merely eliminates the requirement of
counsel to provide notice of the settlement hearing to them unless they have
filed to remain an interested person.

F. Presumption Not Affected.

The presumption, established by 2125.02 (A), that a decedent’s surviving spouse,
children, or parents suffered damages by reason of the decedent’s wrongful
death is not affected by this statute revision.

2 Ohio Rev. Code § 2125.02(B)(2).
3 Ohio Rev. Code § 2125.02 (B)(3)(b).

4 Ohio Rev. Code § 2125.02(B)(4)(a).
HB279 « 3



G. Effective Date.

The change applies only with respect to deaths after the act’s effective date or
April 3, 2023.
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PROBATE COURT OF COUNTY, OHIO

IN THE MATTER OF
CASE NO.

NOTICE OF CLAIM OF INTERESTED PERSON
[R.C. 2125.02 (B)(3)(b)]

The claimant hereby gives Notice to the Probate Court that he/she is an interested
person entitled to notice of any Application To Approve Settlement and Distribution of
Wrongful Death and Survival Claims pursuant to Rule 70 of the Rules of

Superintendence for the Courts of Ohio.

Signature

Printed Name

Address

City, State Zip

Telephone Number

Relation to Decedent

HB279 « 5
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Updates to Wrongful Death
Beneficiary Claims and
Notice Provisions

Presented by:
Amy L. Papesh & Susan Priest Richlak

[PROBLEM }

e Who is an interested person entitled to notice of
the settlement hearing?

[NEW SOLUTION }

* The surviving spouse, parents and children of the
decedent are always interested persons entitled to
notice and whether the “other next of kin” are
interested persons entitled to notice depends
upon the timing of the filing of the application to
settle the wrongful death and survival claims.

HB279 o 7




Problems with the Past
e ack of Uniformity
eUnnecessary Delays
e Additional Costs

ePotential Claims

‘ Local rules varied
‘ Missing next of kin
‘ Notice was costly
‘ Information unreliable
‘ Publication required
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What has changed?

“Other Next of Kin” defined

Interested Persons clarified

Reminders

r?Iudrviving ilpouse,t Notice to “ONOK”
children, and parents now depends on

oflthe dgciden’fc a(l:'le timing of filing of the
always intereste e S

persons entitled to application
notice (no change)

HB279 « 9



HOW IT WORKS

Application Filed Before 2
Years from Date of Death Application Filed After 2 Years
from Date of Death

(only required to notice those ONOK
who have filed to remain interested
persons)

(no changes)

WRONGFUL DEATH NOTICE REQUIREMENTS
APPLICATION FILED ON OR BEFORE APPLICATION FILED AFTER 2
2 YEARS FROM DATE OF DEATH YEARS FROM DATE OF DEATH

Tier 1 Tier 1

[ Aive W Parents, Children, Parents, Children,

Spouse Spouse

¥

STOP
Tier 2 Unless "Other Next of Kin" file a

m Siblings, Grandparents, notice of claim to remain an

Grandchildren interested person.

v

STOP Tier 3

Aunts, Uncles,
Nephews, Nieces,
Great Grandchildren

10 ¢ Updates to Wrongful Death Beneficiary Claims



House Bill 279

* Requires “other next of kin” to file a notice of claim to remain an interested
person, if the application is filed after 2 years from date of death.

* Eliminates the notice requirement of Sup. R.70 (B) to such “other next of kin”
who fail to do so.

PROBATE COURT OF COUNTY, OHIO

IN THE MATTER OF
CASE NO.

NOTICE OF CLAIM OF INTERESTED PERSON
[R.C. 2125.02 (B)3)(b)]

.
I I OW to I I | e The claimant hereby gives Notice to the Probate Court that he/she is an interested

person entitled to notice of any Application To Approve Settiement and Distribution of
Wrongful Death and Survival Claims pursuant to Rule 70 of the Rules of

a Notice of Thod Vel okl
Claim

Signature
(sample form) e«
City, State

Telephone Number

Relation to Decedent
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The

Outcome ‘ Uniformity Among Courts

‘ More Efficient Process

‘ Save Costs

‘ Eliminate Confusion

‘ Reduce Potential Claims

THINGS TO REMEMBER

Use application
Presumed filing date to
beneficiaries determine
are not affected interested
persons

Damages must
still be Effective date —
presented by April 4t, 2023
"ONOK"
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Proceeds from Wrongful Death
and Survival Claims in Ohio

Table of Consanguinity
Showing Degrees of Relationship Wrongful Death Proceeds Survival Proceeds

N/

PROBATE COURT

'
Wrongful Death Beneficiaries Based

upon ORC 2125.03 (regardless of the
desires listed in a Will)

Tier One
Spouse, Children, Parents

Tier Two
Siblings, Grandchildren,
Grandparents

Tier Three
Great Grand Parents, Aunts and
Uncles, Nephews and Nieces, Great
Grandchildren

ORC 2105.06

EXAMPLE 1:

3 children

no spouse, 1 parent

2 siblings

1 grandchild

filed before the 2 years = notice everyone (old law but now mandatory)
filed after the 2 years = notice 3 children and parent and notice to the
siblings/grandchild only if the claim to remain an interested person has
been filed

NOTE: If a second tier comes in near a 2-year time frame and you are
not the fiduciary counsel—file a notice of appearance. Then the court
will need to notice you anyways
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EXAMPLE 2:

no parents, SS or children

2 siblings (2 is fiduciary)

1 grandparent

filed before the 2 years—> notice to siblings and
grandparent

filed after the 2 years - notice to siblings/ grandparent
only if the claim to remain an interested person has been

filed

EXAMPLE 3:

parents divorced (mom is fiduciary)

no SS/ no children

grandparents alive

1 full sibling, 1 half-sibling (from dad)

filed before the 2 years ->notice to parents, siblings and
grandparents (all)

filed after the 2 years—> notice to siblings/ grandparents only if
the claim to remain and interested person has been filed

NOTE: If siblings do not formally file a claim to remain an
interested person, parents could still argue a claim for their behalf
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