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all-together different — it’s unwavering focus on being a partner and supporter of Ohio lawyers
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to the details that matter most in protecting your practice.
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exclusively devoted to protecting Ohio’s lawyers and law firms.
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In Memoriam

2022

Thomas D. Massie 79, Fairfax, Jan. 18, 2022

Ronald H. Isroff 68, Cleveland Heights, Jan. 26, 2022
Robert C. Hargrave 77, Steubenville, May 11, 2022
John F. Herrick 84, Shaker Heights, Oct. 25, 2022
Alyssa]. Keene 31, Ashtabula, Nov. 4, 2022

Frank C. Dunbar III 83, Upper Atrlington, Nov. 10, 2022
Gary L. Bryenton 83, Cleveland, Nov. 17, 2022
Jeffery A. Key 65, Cleveland, Nov. 27, 2023

Craig A. Allen 81, Ironton, Dec. 4, 2022

2023

William P. Blair 81, Canton, Feb. 2, 2023

James H. Williams 88, Sebring, Feb. 12, 2023

John W. Berger 82, Crestline, March 13, 2023

John S. McCall Jr. 76, Waynesburg, March 15, 2023
Harry A. Sargeant 90, Bellevue, March 17, 2023
William C. Behrens 51, Cleveland, April 19, 2023
Robert B. MacDonald 73, Bellefontaine, April 27, 2023
John T. Jeandrevin 90, Wooster, May 12, 2023

Rollo M. Marchant 82, Washington Court House, May 28, 2023
Robert F. Orth 89, Akron, June 18, 2023

Rodney R. Blake 82, Crystal River, June 23, 2023
Frank Ardis Jr. 74, Mansfield, Sept. 17, 2023

Timothy D. Smith 79, Kent, Oct. 2, 2023

Timothy P. Heather 68, Cincinnati, Oct. 7, 2023

A. Robert Steiskal 83, Youngstown, Oct. 15, 2023

Neil D. Schor 60, Cleveland, Oct. 19, 2023

Barry P. Reich 79, Yellow Springs, Nov. 3, 2023
Joseph]. Petro 86, Columbus, Nov. 24, 2023

{5\ Equity Education Series

o

Season 4

The Conversation Continues

Our popular Equity Education Series is back. Don’t
miss this opportunity to join the inclusion, diversity
and equity conversation while earning CLE credit.
This season’s lineup will include presentations and
discussions on:
Generational impact within the legal
profession (with a focus on Gen 2Z).

Mentorship.
Neurodiversity in the legal profession.
Bias in Al.

Live Equity Education Series programs are
complimentary to all members.

View the series schedule and register:
ohiobar.org/equityseries
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President's Perspective

Michelle Kranz, President, Ohio State Bar Association

Attracting the Next Generations of Lawyers

While the comedian class and
prevailing, conventional wisdom have
long held that there are too many
lawyers, the data tell us otherwise.
When I was admitted to the bar in
November of 1993, I recall taking the
oath along with 1,250 other budding
young attorneys. Contrast that with
2023 when the November and May
bar admission classes numbered 860
combined. According to historical
data available on the Supreme Court’s
website, we have been holding steady in
minting an average of 850 new lawyers
a year since 2017, but there has been a
30-40% drop just in the course of my
short career.

Our Rural Practice Gap Task Force,

as the name would suggest, has been
primarily focused on the fact that in
82 of 88 counties we have fewer than
one lawyer to serve every 700 residents.
And as Chief Justice Sharon Kennedy,
who has been an outstanding partner
with us on this issue points out, we
have about three-quarters of private
practitioners in Ohio serving about
42% of the population. However,
though our younger attorneys have
been tending to flock to our largest
cities, the truth is that as our baby
boomer attorneys are retiring or
nearing retirement, the current lawyer
replacement rate will not be able to
keep up anywhere in Ohio. In fact,
based on what we are seeing, we expect
that more Ohio counties will fall under
the 1:700 attorney-to-potential client
ratio.

4

Would it surprise you to know that
the median age of Ohio attorneys in
private practice is 54.4 years? In rural
communities, it is even higher, but
cities are not immune. For example,
in Lucas County, where I practice, the
lawyer median age currently stands

at 60.9.1 This is a definite concern for
overall access to justice, the profession
as well as for our association.

Recommendations Forthcoming

I hope you will all be attending the
Annual Meeting of Members this
coming May 6-7, where we are going
to talk a lot more about the attorney
shortage and our task force’s proposed
strategies for combatting it in the areas
of recruitment and mentoring, outreach
and collaborations as well as policy and
funding recommendations.

The good news is that some of the
work is already underway. January
marked the official launch of the Rural
Practice Incentive Program, allowing
new lawyers to earn up to $50,000 in
loan forgiveness when they elect to
practice in underserved communities.
We are also actively working (and
frankly, just trying to keep up) with
Chief Justice Kennedy to do new
outreach to civic and agricultural youth
organizations like FFA, 4-H and the
Farm Bureau so our members can talk
directly to young people about careers
in the law and the many opportunities
to practice in their own hometowns.

And of course, when it comes to the
pipeline of future attorneys, I would
be remiss if I did not mention the

continued success of established
programs like the Ohio Center for Law
Related Education and the Law and
Leadership Institute, who do amazing,
hands-on work with students to spark
interest in the law.

Future Lawyer, Doctor or YouTube
Star?

Though I like to think Waylon
Jennings and Willie Nelson also did
much to push kids into becoming
lawyers and doctors “and such” as
they discouraged mamas everywhere
from letting their “babies grow up to
be cowboys,” we still have some work
to do in the legal profession. (Here I
should note that as someone who raises
cattle, I am not 100% aligned with
Messrs. Jennings and Nelson.)

In a 2022 poll® asking kids aged 5-8
about their dream jobs, healthcare
professionals (including doctors), did
come in first place, but I regret to tell
you that lawyer did not even crack

the top 10. Meanwhile, Tik Toker/
YouTuber/Vlogger came in fourth with
nearly 12% of the surveyed elementary
schoolers leaning in that direction.
Fortunately, there is some evidence, via
a separate 2021 survey” of teenagers,
that our kids may have to mature

into the legal profession with 4% of
that group identifying lawyer as their
dream job. And yet, the aspirations

of becoming a professional streamer
remain strong with them at 9%.

Now that I have you sufficiently
concerned for the future of our
republic, there are some other



important takeaways here. One is that
35% of the surveyed kids said that
helping other people was the most
important thing to them in their future
career. The legal profession certainly
has a case to make with them on

that point. But 73% of them said the
ability to choose whether to work from
home or in an office was one of their
highest priorities (more important than
working in a city, traveling the world

or working with tech). They also want
to work five-hour days and four-day
weeks. These may be harder sells for the
current practicing bar, not to mention,
the clients we serve.

The Workforce Is Changing. Will the
Profession?

As these kids grow up, I have no doubt
that their expectations about what it
takes to work and get ahead will evolve
and adapt, my question is can our
profession do the same?

As I shared in my last column, bar
leaders across the country and in Ohio

are talking about some big issues

that impact our practices and future
workforce, like the high cost of law
school and the influence of student
debt on career choices. We are keeping
our eyes on the development of the
Next Gen Bar Exam and debating

the appropriate standards one should
have to meet to have the privilege of
practicing law. We are negotiating new
technology and thinking about how it
can and should be used to make our
practices more efficient and profitable.
And for our own sakes, I hope that we
are all evaluating our own workplaces
and asking ourselves how they could
be flexible enough to bring that elusive
work-life balance both we and younger
generations are looking to achieve.

It is often said of lawyers that we

are all for progress but 100% against
change. Some of these topics, questions
and statistics may trigger you. They
certainly trigger me. But as we kick

oft 2024, I am making a concerted

effort to listen more and keep an

| President [

open mind about ways we can evolve
the practice of law to make it more
attractive for future generations. At the
same time, I know that for it to work,
we must also stand firm in preserving
the foundational principles that make
the law such a noble and revered
profession. After all, that is what lured
me in 30 years ago. In my remaining
months as Ohio Bar President, I hope
to facilitate even more discussion on
these and other topics with you. Once
again, we hope to see you at the Annual
Meeting and you can always share your
thoughts with us at osba@ohiobar.org.

Endnotes

'Data courtesy of the Ohio Access to
Justice Foundation of attorneys with
IOLTA accounts.
*https://usawire.com/childhood-
dream-jobs-in-2022-kids-in-the-us-
want-to-work-in-healthcare/
Shttps://today.yougov.com/technology/
articles/39997-influencer-dream-jobs-
among-us-teens
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What’s Happening at the Bar?

Updates from the CEO

Promoting justice and advancing the legal profession.

A new year is always a time of excitement and
enthusiasm at the Ohio Bar and we've entered 2024 with
a lot to look forward to. Our annual meeting of members
is just a couple months away and this year, it'’s bigger and
better than ever. We're also thrilled to be offering new
benefits so that we can help our members make mental

health a year-round priority and we’re continuing our

advocacy at the Statehouse and the Ohio Supreme Court
on issues that impact the legal profession throughout

Ohio Bar CEO

the state. The Ohio State Bar Association will also be

A,

Board of Governors

-Mary Amos Augsburger

more accessible to members in every corner of the state
through new engagement opportunities in their locales.
As always, I'm so thankful for all of you, the members
who make this association THE place to be for legal
professionals in Ohio. Here’s to another exciting and
productive year together at the Ohio Bar.

At their final meeting of 2023, the Ohio Bar Board of Governors was focused on furthering our modernization and innovation
priorities. From updating association policies to better respond to legislative issues, innovating the way that we connect with
our members and offering new benefits of membership, here are the actions that the board took:

«  Continued to plan the 2024
annual meeting of members
May 6-7, as well as how district
representatives will be elected
going forward. Register at
ohiobar.org/annualmeeting.

- Approved offering Tava as
member benefit for mental
health counseling (see pg. 27
for more info).

- Provided a comment letter to the
Supreme Court of Ohio about
proposed attorney certification
changes.

«  Approved section budgets and
section council nominations.

. Dissolved one of the Ohio Bar’s
for-profit LLCs.

. Got an update on the work of
the Rural Practice Gap Task
Force, chaired by President
Michelle Kranz. Look out for the
task force recommendations
later this year.

- Approved new guidelines for
legislative advocacy.

6|

New District Engagement
Guidelines

The Ohio Bar is made up of 18
different districts around the state
represented by 18 individuals
elected by their district peers to
serve on the Board of Governors.
Newly adopted district engagement
guidelines approved by the board
earlier this year allow our governors
to coordinate Ohio Bar outreach
and member engagement in ways
that make sense for the legal
professionals in their areas. To that

end, the new guidelines specify that:

- The association staff is here to
support board ambassadors
as they coordinate meaningful
outreach and engagement
opportunities for Ohio Bar
members in their areas.

«  These opportunities will be
locall We know that travel to
Columbus isn’t always feasible
when it comes to networking

with colleagues. That’s why
board members are now
focused on facilitating local
events for the members in their
districts.

Engagement opportunities

will bring members together.
As part of a diverse, statewide
group themselves, our board
members recognize the value
of connecting with legal
professionals from various
areas, backgrounds and who
have different viewpoints. Our
new guidelines encourage local
engagement opportunities that
are welcoming to (and fun for!)
all members.
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Here are just some examples of how we’ve connected throughout 2023:

Law School Visits

. AN TETY e &
Judge Mary Jane Trapp (right) of the 11 District Attorneys Paul Nick (left) and Gretchen Mote (right)
Court of Appeals chats with students at the Case connect with students at The Ohio State University Moritz

Western Reserve University School of Law. College of Law:
N I O = S S xR
- Sl o 351 B
Foodbank Volunteer Days )\ ! e B

- f_; F -f;'m'”%
Ohio Bar members gathered 1 i
t 2N 6L%
to pack thousands of meals 8 &, Wy ; N Ao
for families in need during our 1. Fibie Shte B
2023 Foodbank Fundraiser i ] i A Fisos it
L % g

Volunteer Days. We're doing
more in 2024.

Build-a-Bed Events

In collaboration with the

Ohio State Bar Foundation,
members got out their power
tools in support of Let’s Build
Beds in Maumee, OH, an
organization that provides beds
for children in need.

25-Mile Challenge Walks
Ohio Bar staff and members
walked for wellness in metro
parks across the state to
complete our annual 25-Mile
Challenge.

Thoughts?
How do you hope to connect with the Ohio Bar and with colleagues in your community?
Share your suggestions with me at osbaexecutivedirector@ohiobar.org.

| 7
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ﬁ CEO Update I

:‘; New Policy Update: Standards of Review for Legislation

This past meeting, the Ohio Bar Board of Governors also
updated the association’s policy on how and when we
react to or take positions on proposed legislation. You’ll
remember that our Jan-Mar 2023 Ohio Lawyer magazine
(accessible at ohiobar.org/olmarch2023) covered all the
aspects of Ohio Bar advocacy efforts and how we take
positions on bills.

Now, our updated policy on standards for review of
legislation better streamlines points for consideration
and ensures that our advocacy efforts are always driven
by the central pillars of our mission, like advancing the
administration of justice and ensuring that we remain
committed to improving equity in the law.

When reviewing a recommended public policy stance,
Ohio Bar committees and sections and the Board of
Governors must consider several key questions, including
this overarching guideline and foundation for review:
Does the legislation/issue materially affect (1) the
administration of justice, (2) the operations of the Ohio
court system or (3) the practice of law in Ohio?

In addition to this guiding principle, association leadership
also considers each of the following questions:

1. Is the bill or issue one in which the Ohio Bar is
uniquely positioned to advocate for or weigh in on?
Or, would a position or response be more meaningful
coming from another organization or agency?

2. Does the bill or issue improve upon equity in the law
or have a disparate impact on under-represented
communities? If so, the bar’s Advisory Council on
Diversity Initiatives should opine on this question and
make a recommendation.

3. Does the bar have capacity to take on the bill or issue
considering other issues that are pending on our
public policy agenda, and will the bill or issue impact
the likelihood of success for other priorities already
advanced by the Council of Delegates and the Board
of Governors?

Are you ready to begin your advocacy journey?

4. Does the bill or issue largely address a social issue
that is best left to the legislature to decide?

5. s the bill or issue likely to unduly divide Ohio Bar
members?

We know our organization is filled with passionate
advocates — it's what makes our efforts at the Statehouse
and beyond so effective. Your feedback is always critical
to this process. Write to our advocacy team at osba@
ohiobar.org with the subject line “Policy Review.”

2023 Year-End
Membership Report

81% of private practice | The bar's membership
attorneys are Ohio Bar recruitment and retention

members. rate is 101.2%.

92% of all Ohio law

61% of Ohio attorneys

have engaged with the students from all 9 Ohio

Ohio Bar in the past year. | law schools are members
of the Ohio Bar.

The bar’s team of public policy experts developed the Ohio Bar Advocacy Toolkit to be a comprehensive
resource for attorneys who are ready to get involved in the legislative process — whether you get involved
with bar’s advocacy efforts or want to learn how to be your own advocate on issues that are important to you.

Access the toolkit at ohiobar.org/advocacytoolkit.



| Acting Treasurer’s Report FY 2023

The following year-end report outlines the Ohio Bar’s financials for Fiscal Year 2023 (July 1, 2022 — June 30, 2023).

Dues $4,132,910
CLE $2,006,703
Advertising, Sponsorships & Exhibitors $144,947
Investment Income $1,989,851
Other $1,545,109
TOTAL $9,819,520
Membership & Public Relations $1,338,996
CLE $1,074,972
Publications $1,196,904
Government Affairs $307,475
Professional Discipline $555,859
District Meetings $321,084
Other Administration $6,261,297
Section Programs $89,667
TOTAL $11,146,254

NET INCOME (DEFICIT) (-$1,326,734)

NET ASSETS (END OF YEAR) $18,800,670

NOTES:
(1) These financials were reviewed by an outside auditor.
(2) This report includes dividends from OBLIC and other investment income.

(3) Depreciation is also accounted for in this overview.

|9



ﬁ CLE Calendar I

»

8 Q|LiveCLE

Feb. 20 — Killer Correspondence
Feb. 21 — Artificial Intelligence for Lawyers

Feb. 22 — Investment Misconduct: The Basics of Loss
Recovery

Feb. 23 — Nuts and Bolts of Wills and Trusts
Feb. 26 — Dealing With Clients With Diminished Capacity

Feb. 27 — Rise of the Machines: Risks and Rewards of
Artificial Intelligence in Employment Law

Feb. 28 — For Whom the Statute Tolls: How To Beat Statutes
March 1 — Discussion Topics To Use in Difficult Cases
March 5 — Introduction to Ohio Consumer Protection Law

March 6 — Ethical Issues in Community Association
Disputes

March 7-8 — Ohio Elder Law Institute
March 12 — Law Firm Financial Management

March 15 — Sunshine Week Update: Ohio Public Records
and Open Meetings Law

March 19 — Equity Education Series: Neurodiversity in the

Legal Profession
*Complimentary for Ohio Bar Members

March 26 — The Intersection of High-Tech Stalking and
Domestic Violence

April 4-5 — 39th Annual Ohio Environment, Energy and
Resources Law Institute

10 |

April 9 — Pet Planning: Estate Planning for Furry, Feathered
and Other Animal Family Members

April 10 - Introduction to Real Estate Practice
April 18-19 — 12th Annual Family Law Institute
April 24 — Gaming, Liquor and Cannabis Conference
April 29 — The Importance of the Ohio Constitution:
Home Rule and the Nuts and Bolts of Supreme
Court Practice
May 2 — Equity Education Series: Bias in Artificial
Intelligence
*Complimentary for Ohio Bar Members

May 10 — Fundamentals of Employment Law

May 21— 20th Annual Advanced Labor and Employment
Law Seminar

June 4 — Medicare and Medicaid Forum

June 5 — Basics of Estate Administration

June 6 — Pet Planning: Pet Trusts From Head to Tail

June 7 — 6th Annual Ohio Bar Solo and Small Firm Institute

June 12 — New Lawyer Connect

The CLE You Need, The Way You Want It

Browse all upcoming courses in the Ohio Bar CLE
Store, where new programs are added all the time.

Visit ohiobar.org/cle-store.
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Statehouse Connection: The Future of Indigent Defense

Marisa Myers
Ohio Bar Government
Relations Manager

'The right to counsel is a foundational
principle of our criminal justice

system and a constitutional mandate
guaranteed by the Sixth and Fourteenth
Amendments of the U.S. Constitution.
In Ohio, this right is implemented
through a partnership between state and
county governments, with the support
of many of our readers. Providing this
service also requires significant financial
support.

Under Governor DeWine’s leadership
and with the General Assembly’s
backing, the State of Ohio is providing
record levels of funding for indigent
defense. With a renewed focus on
funding, discussions around Ohio’s
indigent defense system have become
an integral part of the state’s biennial
budget process. However, the demands
of the state budget are many and it’s
difficult to take a deep dive in the
midst of this process. Still, there is a
recognition that now may be the time
to consider changes to Ohio’s process of
providing indigent defense services.

In reviewing our current system, the
Ohio Bar Board of Governors, at the
urging of Immediate Past President
Dean Wilson, considered it prudent to
thoroughly discuss the future of indigent

defense in Ohio outside the fray of

the state budget process. To that end,
the Ohio Bar convened a task force of
stakeholders to consider our current
system and analyze potential changes.
'The task force included representation
from public defenders (both state and
county), prosecutors, appointed counsel,
judges, court administrators, local bar
leaders and county commissioners.

'The group met from June 2022 to
August 2023 with the goal of providing
recommendations ahead of the next
state budget process in 2025. Here’s
what they found.

Overall System
Recommendations

First, a bit of history is necessary. When
the base of Ohio’s current system was

Indigent Defense Systems

Data provided by the Office of the
Ohio Public Defender

eeeeeee

established in 1976, it was contemplated
as a 50/50 financial partnership between
the state and county governments.
However, the state’s funding ratio

has fluctuated significantly over the
years. According to the State Public
Defender, between 2009 and 2019, state
reimbursement for indigent defense has
been below 50% in all but 10 months of
that period.

Currently, there are five different
delivery methods of indigent defense
services at the county level in Ohio:
(1) county public defender, (2) court-
appointed counsel, (3) contract with
the state public defender, (4) contract
with a nonprofit corporation and

(5) combination of a county public
defender and contract with a nonprofit
corporation.

eeeeee

Meigs M County Public Defender
Court Appointed Counsel
Contract With State Public Defender
County Contract With Nonprofit Corporation

B County Public Defender & County Contract
With Nonprofit Corporation

| 11



ﬁ Statehouse Connection |

'The system operates on a reimbursement
basis, with county governments
providing upfront payment for services
and the state reimbursing those costs

at varying levels, depending how much
funding was allocated for that purpose
and if reimbursement requirements are
met.

Years of underfunding put significant
strain on Ohio’s indigent defense
system. Additionally, it is often difficult
to predict indigent defense costs over
the biennium; costs vary based on the
number and types of cases, decision-
making by 88 counties and necessary
investments in the system. Even recently,
with historic levels of state support,
some “catch-up” spending has been
necessary that altered cost projections.

Naturally, the level of state funding
provided is a significant conversation
during the state budget process and it
will be an important component of the
conversation going forward. One of
the most significant recommendations
coming out of the task force is that,

regardless of delivery model, indigent
defense services must be fully and
consistently funded by the state.

In terms of delivery method, the task
force considered a model that maintains
local input and injects additional
stability into delivery of services.

Opt In or Opt Out

One of the most ubiquitous features
of Ohio government is the preference
for local control — for communities to
determine what serves their area best.
This is true of the delivery of indigent
defense services as well. Therefore, the
task force was mindful to maintain
this foundational principle in their
recommendations.

Opverall, the task force recommends a
statewide system for indigent defense
services, where counties have the option
to opt in or opt out. By opting in, a
county would turn organization and
delivery of indigent defense services
over to the Office of the Ohio Public
Defender (OPD). By opting out, a

county retains discretion to organize

the delivery of indigent defense

services at the county level. Within the
state and county models, a variety of
delivery methods will continue to exist,
depending on what best fits the needs of
the community.

You can read details on the opt-in/opt-
out options in the full task force report,
and there will be pros and cons to both
options. However, the task force felt it
important to leave those decisions to
local communities, in consultation with
the bar and bench in the affected area.
By default, counties would be considered
“opt out,” and thus provide for their own

method of delivery.

The task force also identified some
recommendations in four related areas,
including the availability of appointed
counsel, combatting attorney shortages,
clarifying representation in ordinance
cases and exploring cost containment

and funding. &

More Conversation To Come

You can read the full Ohio Bar Future
of Indigent Defense Task Force
Recommendations at ohiobar.org/
idtaskforcereport.

These recommendations are meant to
provide a framework for changes to
the indigent defense system, but there
are likely to be additional items for
consideration as the General Assembly
discusses these issues.

Send in your comments to osba@ohiobar.org with the subject line "Indigent Defense."
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And on that note: In addition to the
Ohio Bar task force, House Bill 150
of the 134th General Assembly (also
supported by the Ohio Bar) called for
a legislative task force on this same
topic that includes elected officials.
'This task force is due to issue
recommendations by April 3,2024.
We will share any additional
developments that arise from these
conversations.
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Mental (WJellness.

in the Workplace and Beyond

A Clinical Counselor Provides Practical Tips

By Annie Yamson
Ohio Lawyer Magazine Editor




¢ The average person spends
one-third of their lifetime at work.
That’s about 90,000 hours. 2?2

In recent years, a renewed focus on
mental wellness in the legal profession
has led to many an article and advice
column. But for as much as we talk
about mental health, these
conversations often revolve around
signs of mental unwellness, i.e. the
many ways in which the demanding,
high-pressure jobs of attorneys can lead
to burnout, physical illness, increased
levels of anxiety and depression and,
ultimately, a profession with high rates
of substance abuse, addiction and even
suicide. The landscape can seem very

bleak.

But avoiding these outcomes can be
simple. Mental health, just like physical
health, is an exercise in upkeep. And
just like physical health, there are
telltale signs of a healthy mind, as

well as things we can do to maintain a
baseline mental wellness. First, in this
landscape of alarming psychological
data, it can be helpful to know what
exactly counts as a good baseline.

What Is Mental Wellness?

Kari Taylor, licensed professional
clinical counselor and executive director
of Cornerstone of Hope in Lima,
Ohio, says that, overall, people who

are mentally healthy have emotional,

psychological and social well-being.

“Another way to look at it is that for us
to have mental well-being, that takes
three things: pleasure, productivity and
connection,” said Taylor. “That’s a good
litmus test.”

To determine if your mental health is
in a good place, Taylor recommends
asking yourself a few key questions:

Am I doing things for pleasure?
I have things that I enjoy, that

are life-giving and fun.

Am I being productive?
I'm getting things accomplished,
I feel like I have a say in the

workflow in my life.

Am I connecting well with
other people? I have people

in my life I can count on and
people who I enjoy talking to or

seeing.

“I find that if people can say yes to all
three of those things, they’re usually in
a really mentally healthy place,” Taylor

said.

Mental Health At Work
Psychology Today reports that the
average person spends one-third of
their lifetime at work. That’s about
90,000 hours. It is no surprise then
that the workplace — already a
high-stress environment for many

legal professionals — can be a major
contributor to or detractor from mental
wellness.

“Some workplace stress can be good,”
said Taylor. “Some level of stress can be
motivating, it focuses you and brings a
healthy energy, allowing you to get the
job done.”

When workplace stress is unhealthy
and constant — often referred to as
chronic stress — it can demotivate, affect
work product and damage relationships
with colleagues.
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“We feel worn out, extra tired, we can
lose patience, health problems begin to
arise and people start to dread work,”

Taylor said.

When it comes to wellness in the
workplace, culture plays a significant
role, along with the support of
colleagues and clear job roles for which
your skillset is well-suited — all can
contribute to a healthy relationship to
work and normalized stress levels.

Taylor points to author Simon Sinek,
who, in his book “Leaders Eat Last”
identifies four “happy chemicals”
that contribute to satisfaction and
fulfillment in the workplace. They

include:

« Endorphins, gained from
hard work and the ability to
work through problems.

« Dopamine, gained by
accomplishing, getting things
off your to-do list or meeting
milestones.

« Serotonin, gained when we
feel respected, supported,
valued and confident.

« Oxytocin, gained when
we feel like we’re a part of
something and that we've
contributed.

“Employers can take that and say,

‘I wonder how my employees are
receiving these,” Taylor said. “Because
when everyone is getting these four
chemicals, mental health is doing really
well at work.”

| 15
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Techniques To Maintain
Mental Health

Of course, for legal professionals, long
hours and high workloads can often be
out of their control, leading to some
detrimental effects on mental health.
Taylor recommends a few regular
exercises that focus on those things
that you can control to help maintain a
healthy mental balance.

1. Identify and shift your negative
thoughts.

Shifting the thought, “This is a bad day’
to, “This is a difficult moment’ can feel
more manageable. Especially for people
who may feel they do not have a say

at work, changing negative thoughts
can also help contribute to a feeling of
control, according to Taylor. Similarly, a
can-do attitude — as corny as it sounds
— can actually have a major effect on a
mind over time.

“Something I keep repeating over and
over is that we can do hard things,”
Taylor said. “A lot of times, when stress
takes over, we start thinking, ‘I cant

do it, I can’t handle it.” That’s not true.
We can actually do hard things and
when you start to believe you can do
something hard, that can shift your
negative thinking into something more
resilient and able to press through.”

Shifting into what Taylor calls a
“growth mindset” can also help, even
when you fail.

“Let’s say you get some negative
feedback, a case doesn’t go well or it
doesn’t end up the way you had hoped.
Saying, ‘Ok well, what have we learned
from this and how do I take that
forward into future interactions? In our
office, we call that constant refinement.
Instead of getting caught in what didn’t
go well, how can we refine and keep
moving?”
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2. Create (and stick to) healthy
boundaries.

Creating healthy boundaries means
more than sticking to a set of work
hours. Boundaries can include things
like learning when to say no if you're
overloaded or asking for help if you
don’t know how to do something.

Of course, it’s also important to draw a
definitive line on when to detach from
work tasks.

“Don’t check your work email at night,”
Taylor said. “Have an end time to your
email. You can even put it in your email
message if you have to: ‘I don’t check
email after this time, I will respond

to you tomorrow.’ That can be a huge
mental relief that people know when
they will hear from you.”
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3. Know your values.
When you leave home and head into
work, think about the values that you
want to live out while you're there.
Maybe you want to be considered
dependable, a trusted colleague who
delivers on time. Then, live out those
values when you arrive.

'The same goes for when you leave work
and the values that you want to live out
at home.

“You're focusing on maybe three to
five values,” Taylor said. “When you
focus on that on your way home, you're
already mentally shifting away from
work and into the home mindset.
Shifting back and forth between those
can really help you figure out, ‘Ok, I
know where I need to focus, I know
what my values are. Today, did I live
out my values at work and at home?’

'That can be really helpful.”

4. Take mental breaks.
“This is often overlooked,” Taylor said.

“These planned moments that just
de-escalate us a little bit.”

A five-minute mental break can help
break tension and refocus your mind.
It can include doing something fun at
your desk like a puzzle, taking a short
walk, having a good conversation with
a colleague or just making a cup of tea.

Another thing Taylor suggests is
having a gameplan or to-do list for the
next day when you leave work, allowing
your mind to break for the day.

“One of the things I've been reading
about recently is that our minds need
help completing tasks. We want to
complete tasks, so when we leave work
and something is left undone, it stays in
our short-term memory and constantly
re-presents itself to us,” Taylor said.
“Then we have a hard time checking
out.”

When we write out the specifics

of what we need to accomplish the
following day, our minds rest easy
knowing that those tasks will be
handled, allowing us to separate from
work at the end of a day.
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5. Have things you enjoy outside of
work.

“Something fun that you enjoy,
something that’s just life-giving to
you,” Taylor said. “Have people that you
enjoy engaging with outside of work.”

Ending your day with gratitude can
also contribute to a positive mindset.
Similar to shifting your thoughts,
ending even challenging days thinking
about what you are grateful for can
help you land the day well.



Mental Health as a
Regular Practice

Knowing the scary statistics about the
legal profession, seeing a list of simple
recommendations may sow a seed of
doubt: Can a set of easy exercises really
help us avoid the worst psychological

outcomes?
In response, Taylor says, “Yes. Really.”

“Imagine that you're standing at the
bottom of a cliff and each time a
stressor hits, you move up that clift,”
she said. “Without doing any of the
techniques that we’ve talked about —
like de-escalating or taking mental
breaks, or checking in with your
productivity or connections — every
stressor just moves you up and up and
up this cliff. What happens is that
when people don’t do anything to de-
escalate back down that cliff, they get
to the top and, at that moment, they
feel completely overwhelmed.”

Once people hit a state of overwhelm,
a negative downward spiral begins.
Thoughts like, “I can never do this” or
“I'm not good enough” or “I should just
quit” begin to take over. But, when your
mind encounters stress and you make
it a point to focus on de-escalation,

the next stressor becomes more
manageable.

In other words, we don't just get to a
place of good mental health by chance.
Our minds are a muscle to be cared for
regularly, over time.

“Your mental health is in your mind,
which is an organ of your body, which
needs to be taken care of,” Taylor said.
“If you never work out, you never eat
healthy, you're probably not going to be
healthy. The same goes with our mental
health: We want to choose how we
contribute to the health of our mind

in small ways over time so that we can
have longevity in our workplace and we
can manage life over the long haul in a
really healthy way.” &

9 Signs

! That You Should

3 Talk to a

At times, Taylor says, our focus on
mental wellness can wane or life can get
away from us, leading to symptoms that
demonstrate we may need some extra

help to get back to our healthy baseline.

“These would be signs that people are
either on their way to burnout, they’re
experiencing compassion fatigue, anxiety
is building up, some depression might
be settling in,” Taylor said. “They may
need some outside help to get them the
skills they need so that they can get back
to what they feel fulfilled doing.”

If you notice any of the following on a
consistent basis, you may benefit from
talking to a professional:

1. Ifyou are feeling keyed up
emotionally a majority of the day.
Your heart may race, you may feel
tense or anxious and you are unable
to de-escalate you emotions.

2. Ifyou are dreading going to work

on an ongoing basis.

If you are unable to shift your
negative thoughts. Your internal
dialogue is consistently negative or
wreaking havoc on you emotionally.

If you can't set aside thoughts about
troubling things outside of work.
You can't concentrate or get work
done because outside stressors are
so intense.

If you find yourself not caring
about things that you used to be
passionate about, things that used
to drive you.

If you feel hopeless or helpless.

If you're consistently not sleeping
well.

If you can’t manage your emotions
and they come out to others,
especially at inappropriate
moments.

If you are having thoughts of

hurting yourself or others.*

*If you or someone you know is experiencing a crisis, call or text the Suicide &

Crisis Lifeline at 988.

Introducing Tava
A New Ohio Bar Member Benefit

Tava is a unique mental health platform designed
to provide quick and easy access to local, available
mental health providers.

Learn more and get started at ohiobar.org/tava




'The Audacious World
of Artificial, Augmented
and Attorney Intelligence

By Brett Burney



Unless you've been hiding under a rock
(or a pile of dusty law books) you've
undoubtedly been pummeled by news
of a reputed new-fangled technology
called AI — artificial intelligence. More
specifically, ChatGPT from company
OpenAl has taken the news world,

the business world and every other
world by storm with highfalutin stories
and apocalyptic plots about how the
technology can replace the human brain
and even mimic the legal logic necessary
for a successful law practice.

We certainly won't minimize the
incredible breakthroughs that have
taken place over the last year or two,
but it’s important to take a moment to
understand the basic concepts at play
and develop a practical comprehension
of what it all means in the reality of
today’s law practice. The essential first
step is to define what we mean by Al
and its multitude of formulas, factions
and flavors.

There’s No Intelligence Like Artificial
Intelligence

At the basic level, artificial intelligence
is a subset of computer science that
focuses on machine driven intelligence
(i.e. non-human intelligence). In other
words, it is the study of the possibilities
involved with machines and computers
mimicking human intelligence. In
2017, law professor Gary Marchant,
writing in the ABA SciTech Lawyer
magazine, boiled Al down to this simple
statement: “Al is the development and
use of computer programs that perform
tasks that normally require human
intelligence.”

'This overarching concept of Al has
intrigued humans for decades driven
by various goals of making life more
efficient and more convenient. And
over those years, there have been a
wide variety of approaches to explore
how best to teach machines how

to think like humans. For example,
“machine learning” (ML) involves
humans training machines based on
prescribed data points such as showing

a machine thousands of pictures and
telling a computer which ones contain
dogs. Over time, the machine could
theoretically identify other pictures that
have dogs, but this still typically requires

humans to verify the results.

Another branch of Al that has gained
a lot of popularity is “natural language
processing” (NLP) where computers
reading text or hearing human speech
can be trained to perform human-like
analysis. We see this built into today’s
internet search tools (including legal
research platforms) where we are no
longer restrained by using Boolean
operators to crafta search, we can
simply type, “Where is the best place to
find a hamburger in this city?” We will
be understood and receive an answer as
if we're talking to a lifelong local.

Generating More Al

Building on these basic Al principles,
the next logical step is to have
computers begin to generate content on
their own rather than just regurgitate

facts and guesses based on their training.

'This takes a lot more data and a lot
more horsepower to do, and that’s why
it wasn't necessarily possible a few years
ago. This is where “generative AI” or
GenAl comes into play. Instead of a
computer learning from a small subset
of patterns, GenAl utilizes complex
algorithms to generate original content
based on massive collections of text,
images, audio, video, etc. For example,
we could train a computer to recognize
pictures of cats, but GenAl can go
turther and actually generate a picture of
a cat that doesn’t even exist, based on
the massive number of cat pictures and
videos it has combed through.

Next up is another phrase you've heard

recently: “large language model” (LLM).

'This branch of Al focuses on text. The
training sets for LL.Ms are gargantuan,
like the entirety of the publicly available
world wide web. LLMs basically have
access to an enormous body of human-
generated text and so they can start to
compose original text and documents
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that look eerily similar to what a human

would produce.

'This admittedly oversimplified Al
history lesson now brings us to the
current day of “chat generative pre-
trained transformer,” or ChatGPT,

built by company OpenAl and officially
released to the public in November
2022. While we commonly refer to the
acronym ChatGPT, it’s important to see
the entire concept spelled out because
that removes some of the mystique

— this is a “pre-trained” tool built on

an LLM that is designed to generate
original text that artificially mimics what
a human would compose.

'The question that unfortunately leaps
into the minds of many people at this
point is: If computers can generate
beautifully composed text, then why
should humans even bother anymore?

A Robot in a Three-Piece Suit Is Still
a Robot

In March 2017, the New York Times
ran an article entitled “Al is doing

legal work. But it won't replace lawyers,
yet.” The article quoted a partner from
Wilson Sossini Goodrich and Rosati
who stated that people are willing to
pay for his experience, “but what clients
do not want to pay for is routine work.”
Note that this article was before the
introduction of ChatGPT so it explored
the options of legal professionals
utilizing some Al tools to accomplish
“routine work” that clients didn’t want to

pay high hourly (human) rates for.

Six years later, in April 2023, the New
York Times wrote a follow-up article
entitled “Al is coming for lawyers,
again.” By this time, ChatGPT

had exploded on the scene and the
article explored how more recent Al
developments could even be used for
non-routine or specialist work, typically
reserved for bright legal (human) minds.
As the article stated: “Law is seen as the
lucrative profession perhaps most at risk
from the recent advances in Al because
lawyers are essentially word merchants.
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'The new technology can recognize
words and generate text in an instant. It
seems ready and able to perform tasks
that are the bread and butter of lawyers.”

How do we respond to this? Do we
dismiss it as a geeky fad and turn back
to our ink pens and yellow legal pads?
Or is there an opportunity here that we
would be foolish to overlook?

For example, when you ask your
associate to draft a brief, you would
expect them to scour the existing case
law on the topic, law review articles
and web resources to deliver a well-
researched and logical essay. What if a
computer could do much of the same?
Would you — could you — trust it? 'm
not advocating to buy into “the robots
are taking our jobs” mentality, but if a
computer could be used to generate an
initial draft, then the burden is on legal
professionals to potentially reinvent
where they can provide high-quality,
professional-grade, human-based legal

counsel.

Today’s Al Is Tomorrow’s Bull’s Eye
You're already swimming in Al today
and you may not even realize it. The
smartphones we hold in our hands lean
heavily on Al to deliver us accurate
weather, traffic-free maps, face id
security, photo memories, keyboard
predictions and much more. It’s built
into the web as we know it from
searching to shopping to the movies
we binge. Here are some areas that we
already see Al being utilized in law

practices:

eDiscovery and Document Review
Various versions of Al have been
used in ediscovery tools for years to
help litigators parse through large
volumes of emails and files to find
relevant items. These technologies
have included technology assisted
review (TAR), predictive coding,
sentiment analysis, near-duplication
and much more.
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Legal Research As illustrated in the
example above, legal research is a
prime opportunity for the use of Al
Lexis and Westlaw have certainly
been working on their proprietary
tools, while Casetext made headlines
recently when they introduced
CoCounsel based on OpenAl’s
technology. This tool provided
helpful summaries of cases and
articles for practitioners that some
users proclaim makes research more
efficient and credible.

Contract Review and Drafting
Boilerplate contract templates have
long been a staple in the toolbelt of
transactional lawyers and it was fairly
easy to train computers to recognize
if clauses belonged in certain
contracts or not. But today’s tools
can utilize Al to create a first draft
of contracts that could be verified by
attorneys before final submission —
no “find and replace” necessary.

Document Management and
Filing Documents are traditionally
how attorneys show their work but
those records become worthless

if you can’t find them. Legal
document management systems
like NetDocuments and iManage
are integrating Al to predictively
and automatically file and profile
documents so the task is not
dependent upon a manual method.

Hug a Robot But Verify Its
Accomplishments

'The good news is that you don't need to
become an expert in Al and you don't
need to necessarily seek it out ... but you
do need to stay aware of it. Don't allow
yourself to get caught up in the hysteria
of robot overlords — there will always
be a need for competent, experienced,
human lawyers who can interact
cordially with (human) clients, be a
leader (of other humans) in your firm
and competently consider all the factors
that go into making strategic decisions
in your practice.

In 2023, we have witnessed some
amazing applications of Al in law

and other professions, but there are
still some issues and considerations
that must get ironed out. For example,
ChatGPT and similar LLMs aren’t
very transparent about where their
training data comes from which is
why we have some current lawsuits
playing out over copyrighted material.
'The lack of transparency may allow
ChatGPT to be a fun party game, but
lawyers are required to provide accurate
citations. There’s also no guarantee of
confidentiality when using these tools,
so do not upload client information
under any circumstance.

Perhaps you've heard this ominous
warning before: “Al won't replace
lawyers, but lawyers using Al will
replace lawyers that don't.” Again, that
doesn't mean you should immediately
seek out an Al tool today for your
practice, but it certainly means you
must stay aware of developments and
take a balanced approach to how it
should be implemented in your practice.
Noted ediscovery expert and director
of the Gulf Coast Legal Technology
Center Tom O’Connor argues that Al
should stand for “attorney intelligence”
because the best implementations still
demand human oversight. Others offer
the phrase “augmented intelligence” to
frame this mindset.

Regardless of your personal predilection
for the rise of non-human intelligence,
there’s no argument that it’s exciting,
fast-paced and here to impact the
practice of law as we know (knew) it. &F
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%Q Al: A Glossary

Artificial Intelligence

Commonly known as Al, artificial
intelligence is a subset of computer
science that seeks to train machines to
mimic human intelligence.

Algorithm

A step-by-step set of instructions that
a computer must execute to solve a
problem or execute a specific task. For
example, algorithms can be used to
determine which social media posts

to present to specific users, or which
products to recommend on a shopping
website.

Al Bias

Sometimes referred to as algorithmic
bias, a type of error that can occur in an
Al model if its output is skewed by the

model’s training data.

For instance, an Al sentencing tool
trained on historical data showing

that offenders of color received longer
prison terms than white offenders for
the same crimes could yield predictions
that incorporate that bias, thereby
reproducing past injustices.

Such bias can occur along lines of age,
race, color, ethnicity, sex, gender identity,
sexual orientation, religion, disability,
veteran status, class and many other
variables.

Chatbot

Software that engages with users via
audio or text to replicate actual human
behavior and responses. The bot gathers
and processes user inputs to create

an outcome, for example, completing

a client intake form or finding a
document in a document management
system.

ChatGPT

Short for “chat generative pre-trained
transformer.” ChatGPT is a type of
chatbot that was developed by the
company OpenAl and launched to the
public in November 2022. It is a tool
built on a large language model — the
publicly available internet. ChatGPT is
designed to generate original text that
mimics what a human would compose.

Generative Al

A type of Al system that uses large
amounts of data to find patterns and
create something brand new, like
original text compositions or pictures.

Hallucination
When generative Al creates inaccurate,
fabricated or illogical responses-to

queries and presents them as correct or
credible.

Large Language Model

A type of machine learning that
analyzes vast amounts of text from
across the internet. It is often used to
predict the next word in a sequence or
to apply the syntax and semantics of
human speech to new compositions.

Machine Learning

An Al process in which computer
systems identify patterns in large sets of
data and use those patterns to make or
refine the decisions and predictions that
they generate, without being explicitly
programmed to do so.

Natural Language Processing
Techniques used by large language
models to understand and generate
human language, including text
classification and sentiment analysis.
These methods often use a combination
of machine learning algorithms,
statistical models and linguistic rules.

Training Data

A set of data used to teach a machine
learning model how to make
predictions. Some examples of the
types of training data used in different
Al tools can include large quantities
of written texts, vast digital libraries
of images of human faces or historical
arrest records from specific geographic
areas.

Definitions compiled from the Associated Press, the
New York Times and Bloomberg Law.
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With the advents of recorded dictation
70 years ago, digitized legal research

50 years ago, the internet 30 years ago
and multifunctional firm management
software in the last 20 years, we don’t
research, write or practice like my
grandfather did in the 1960s. The times
are a-changin’ yet again, with an impact
on the legal profession that’s just as
dramatic as we saw from the rise of
the internet in the 90s. This decade,
however, the impact will be due to
advancements in artificial intelligence

(AI) technology.

Just as we were trained on how to get
the most out of online legal research
tools — refining our skills to accurately
search for cases and concepts and
learning what it means to “Shepardize”
— use of this next wave of technology
comes with a learning curve and an
opportunity for those who lean into the
new tools to set themselves apart among
both clients and colleagues.

However, attorneys are wise to have a
degree of skepticism when applying
generative Al to the legal sector. Some
general-use Al tools, like ChatGPT,
face limitations in tasks essential to legal
professionals. Accurate legal research,
case law analysis, recommendation

of sound legal strategies and factual
investigation remain on the fringes or
out of reach of the current capabilities
of publicly available applications. And
while a recent proliferation of legal-
specific tools has made Al a useful tool
for law practices, lawyers should still
take heed of some best practices and, as
always, keep professional rules in mind.

Cautionary Tales

Last year saw legal consequences
stemming from the increased utilization
of generative Al in the legal sector. A
cautionary tale from New York stands
out, where attorneys were sanctioned for
the careless use of ChatGPT in a legal
brief in March 2023. Finally admitting
that they were unaware of the tool's
limitations, the attorneys cited fake cases
“hallucinated” by ChatGPT, leading to a
federal judge finding that they acted in
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bad faith largely based on their attempt

to avoid responsibili‘fy.1

'That same spring, a Colorado lawyer
filed a motion containing case citations
generated by ChatGPT. He was
disciplined, not necessarily for the
underlying error, but due again to
failing to alert the court or withdraw the
motion after being made aware of the
fictitious cases and misrepresenting to
the court that the error was attributable
to a legal intern.”

Even as late as Nov. 29, 2023 a lawyer
representing former attorney Michael
Cobhen filed a brief without checking
citations. In a December affidavit, Mr.
Cohen acknowledged using Google’s
Bard for what he thought was legal
research, submitting his findings to his
attorney. His attorney then included
the cases in a filed brief, suggesting
that another attorney had produced the
research. The court has not yet ruled on
the underlying motion nor sanctions
or consequences for submitting a brief
containing hallucinated case law.

All three of these incidents underscore
the need for legal professionals to

fully comprehend the capabilities and
limitations of Al tools and to ensure

its responsible integration into legal
processes. However, what emerges from
a closer look at these examples is that
the sanctions were driven more by the
attorneys’ attempts to cover up their
errors, rather than the inappropriate use

of the Al technology itself.

Last year, during the hype of the
emergence of generative Al, in Texas,
one federal judge issued an order
mandating attorneys to include a
certificate as to use of Al with their
filings. The certificate was required to
confirm whether generative Al was
used and, if so, whether information
contained in the brief had been subject
to human review and validation. This
proactive approach reminds us of

the role of judicial oversight in the
application of Al in legal practice.
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'The legal industry further witnessed
OpenAl, the parent company of
ChatGPT, face substantial legal
challenges in 2023 which are carrying
forward to this year. Content creators/
copyright owners initiated various suits,
including one class-action, alleging
copyright infringement due to the use
of generative Al trained on copyrighted
works without consent, attribution

or compensation. These legal battles,
coupled with claims of unlawful
collection of personal information,
underscore the complex legal terrain
surrounding Al technologies and raise
critical questions about ownership,
consent and privacy.

In addition to reaction from the
judiciary, the regulatory landscape is
evolving. The Biden administration
issued an executive order in late October
2023 emphasizing the importance of
ensuring the safety and trustworthiness
of generative artificial intelligence. This
executive action marked a starting point
for administrative regulatory action,
urging comprehensive data privacy
standards and safeguards against Al-
related threats in critical areas such as
employment, housing, credit, education
and healthcare.

Emerging Guidance Across the
Nation

While analytic Al tools have been in
use for the last several years, the leap
forward with generative Al presents
opportunities and risks to be regularly
evaluated by lawyers, striking a balance
between innovation and ethical
considerations while shaping responsible
practices.

In shaping those practices, legal
professionals must grapple with
questions of transparency, accountability
and privacy. While the Ohio Board

of Professional Conduct has not (yet)
issued any advisory opinions regarding
the use of generative Al, attorneys are
well-advised to stay alert to legal news
and disciplinary decisions from other
states.
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The Florida Bar of Governors’

Review Committee on Professional
Ethics issued Advisory Opinion 24-1
Regarding Lawyers’ Use of Generative
Artificial Intelligence in January 2024.
Advisory Opinion 24-1* concludes
that ethical use of generative Al is
permissible, “but only to the extent
that the lawyer can reasonably
guarantee compliance with the lawyer’s
ethical obligations.” Various rules of
professional conduct are implicated in
the opinion, including advertising rules,
legal fees and competency.

'The State Bar of California Standing
Committee on Professional
Responsibility and Conduct recently
published “Practical Guidance for the
Use of Generative Artificial Intelligence
in the Practice of Law”* which identifies
implicated duties and responsibilities
for attorneys. Like Florida’s proposed
advisory opinion, the California
publication urges awareness of the risks
and benefits of the emerging technology
and emphasizes caution as “generative
Al poses the risk of encouraging greater
reliance and trust on its outputs because
of its purpose to generate responses

and its ability to do so in a manner

that projects confidence and effectively
emulates human responses.”

Applicable Ohio Rules

Several critical professional conduct
principles must be considered when
employing generative Al and, in general,
new technologies in law practice.

A recent Florida advisory opinion’
summarizes implicated rules, most of
which are substantially similar to Ohio
rules. These ethical principles include:

1) Duty to maintain confidentiality
of information (Ohio RPC 1.6).
Attorneys must be attentive to
how information entered into Al
systems will later be used. Client
names and sensitive information
should never be included in
publicly accessible generative Al
tools.

2) Obligations to candor to the
tribunal and truthfulness in
statements to others (Ohio RPC
3.3and 4.1).

As demonstrated by recent cases
involving the misuse of Al tools,
as soon as an attorney becomes
aware of an error, the attorney
may have an obligation to disclose
it. When questioned by a court,
attorneys have an obligation to
respond truthfully and should
consider consulting with an ethics
attorney.



3)

4)

5)

6)

The requirement to avoid
frivolous contentions and claims

(Ohio R. Civil Proc. 11 and ORC

§ 2323.51).

A hallucinated case or other
misrepresentation of case law
should be immediately remedied.
Egregious mis-citation of cases
can result in Rule 11 sanctions for

improper and frivolous arguments.

Duty to ensure reasonableness in
fees and costs (Ohio RPC 1.5).
Attorneys have an obligation to
bill reasonably. Time should not
be inflated to account for any
efficiency gained by Al use and
attorneys should not bill time to a
client to gain general competence,
either on a general area of law

or general use of technology.
Attorneys should seek guidance
from ethics counsel on whether it
is proper to pass along costs of the
technology itself to clients.

Compliance with advertising
rules (Ohio RPC 7.1-7.4).

As certain aspects of
communication with clients or
prospective clients are delegated
to Al assistants, attorneys must
consider appropriate disclosure
to clients and prospective clients,
limitations on those Al assistants,
and compliance with applicable
boundaries of communicating
information about legal services,
as required by Ohio Rules of
Professional Conduct.

Responsibilities of reasonable
oversight of subordinate
attorneys, staff and vendors
(Ohio RPC5.1-5.3).

Not only must an attorney
adhere to professional standards,
but attorneys with supervisory
authority have an obligation to

reasonably ensure that subordinate

attorneys, staff and vendors are
also compliant. This includes
reasonable investigation into
practices of third party vendors

such as technology companies that
develop or provide services to law
firms.

Practical Guidance

Especially for small and mid-size law
firms, this new landscape comes with
some new responsibilities, namely:

* Staying informed about emerging
technology.

* Prioritizing confidentiality and data
privacy.

* Ensuring attorney oversight and
critical review of Al outputs.

Additionally, developing and
implementing an internal office Al use
policy is essential. Such a policy should

include:

* Directives to disclose the use of Al
tools to clients.

* Oversight and review of all outputs
from Al tools.

* Prevention of the disclosure of
sensitive client information into non-
secure Al tools.

 Limitations of which Al tools or
applications are used by the firm.

* Mandates that the deployment of Al
tools manifest the ability to justify or
explain how the Al tool generated its
response.

'The integration of generative Al

into the legal industry presents both
opportunities and challenges. As legal
professionals embrace these tools, a
delicate balance must be maintained,
acknowledging the transformative
potential while adhering to ethical
principles and legal obligations.

'The legal community's proactive
engagement in shaping policies and
practices will define how generative

Al contributes to the future of

legal services. The journey involves
continuous evaluation, a commitment to
ethical integration and a collective effort
to harness the benefits of Al responsibly.
Just as we've embraced a wide variety

of innovative technology in the last 50

years, the new wave of generative and
analytic Al tools has the potential to
make the practice of law stronger, faster,
and better so long as we prioritize the
needs of our clients, integrity of our
systems and respect for the rules that
govern us. &7
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Artificial intelligence has been around
for decades but has garnered more
attention in recent years. Oxford'
defines artificial intelligence as the
"theory and development of computer
systems able to perform tasks that
normally require human intelligence,
such as visual perception, speech
recognition, decision-making, and
translation between languages." As an
attorney and a judge, I have relied on my
listening and analytical skills to problem
solve. This has included employing
wisdom, discernment, instinct and
intuition to determine when to be
empathic, sympathetic or tough-minded
with clients or individuals before me.

I find it difficult to imagine that a
computer program can emulate those
skills to dictate my actions or anyone
else's for that matter.

In the courtroom and beyond, it is
dangerous for a legal professional to
rely totally on artificial intelligence
due to the risk of producing inaccurate
information. Take the now-infamous
2023 case, in which a New York
attorney relied on ChatGPT to write
a “bogus”brief.* The attorney never
verified the information submitted, nor
did the requesting attorney check the
brief. This type of reliance on artificial
intelligence raises ethical questions.
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" By Judge Anita Laster Mays

Ohio 8th District Court of Appeal '; |

“After all, it is imperative
that the judicial system
upholds and encourages
public trust.”

Attorneys must practice with honesty
and integrity. The use of artificial
intelligence can make attorneys lazy,
stifle creativity, precipitate a decline in
research skills and lead to arguments
based on incorrect law. To combat
these risks, the judges of the 8th
District Court of Appeals have advised
staff attorneys to spot check filings,
and reliance on general commercial
artificial intelligence research sources is
discouraged. After all, it is imperative
that the judicial system upholds and
encourages public trust.

However, I also believe that the proper
use of artificial intelligence can be an
asset to the law. It can aid in expanding
the scope of research and enhance
written communications. Many legal-
specific platforms now use artificial
intelligence in their products to facilitate
and simplify attorney tasks, such as
conversational search options and
document analysis.

'The Judicial Perspective :
Artificial Intelligence and the Law & ™

P

But a computer is only as good as the
data entered into it, and today, we have
massive amounts of data available to us.
'The proper use of artificial intelligence
can expedite legal research. As a result,
legal opinions may be released more
quickly which will promote legal system
efficiency and reduce costs to taxpayers.

In summary, in the practice of law as in
other fields, "[a]rtificial intelligence is
not a substitute for human intelligence;
it is a tool to amplify human creativity
and ingenuity.” &
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Corporate Transparency Act:

What Reporting Companies

and Trusts Can Expect
By Brandon Borgmann

As an attorney, you may have heard
about the Corporate Transparency Act
(CTA) and wondered how it might
affect you and your clients. The law is
intended to prevent money laundering,
terrorist financing and tax evasion by
making it harder to hide such activities
behind anonymous corporate structures.
However, compliance with the reporting
requirements can be daunting, and
failing to do so can result in significant
penalties for corporate clients. Read on
to learn what the CTA is and what it
means for businesses and trusts.

What Is the Corporate Transparency
Act?

'The Corporate Transparency Act was
passed as part of the National Defense
Authorization Act for Fiscal Year 2021,
requiring certain businesses and trusts
to report their beneficial ownership
information to the Financial Crimes

Enforcement Network (FinCEN) of the
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U.S. Treasury Department.

'The CTA applies to “reporting
companies” and “reporting trusts.”
Reporting companies are defined as
corporations, limited liability companies
(LLCs) and other similar entities
created by filing a document with a
state secretary of state or a similar office
under state law. Reporting trusts are
drafted under U.S. law and are required
to file a tax return.

Corporate Transparency Act
Reporting Requirements

Reporting companies and reporting
trusts must disclose the “beneficial
ownership information” of their
“beneficial owners.” A beneficial owner
is defined as any individual who, directly
or indirectly, owns or controls 25% or
more of the ownership interests of a
reporting company or reporting trust, or
exercises “substantial control” over the
company or trust.

'The required beneficial ownership

information includes:

*  'The full legal name.

e Date of birth.

e Current address.

*  Unique identification number of
each beneficial owner.

* A statement describing the nature
and extent of the beneficial
ownership interest.

Reporting companies and reporting
trusts must provide this information
with an initial report and update that
report within 90 days of any changes.

Benefits of the Corporate
Transparency Act and Penalties

'The CTA is intended to help prevent
anonymous shell companies and trusts
for illicit purposes such as money
laundering, terrorist financing and tax
evasion. The law aims to make it
harder for criminals and terrorists



to hide their identities and activities

behind anonymous corporate and trust
structures. For many business owners
and trustees, it can feel overly invasive
and like using an axe when a scalpel

will do.

But of course, failing to comply brings
penalties. Reporting companies and
reporting trusts that fail to comply with
the CTA’s reporting requirements may
be subject to civil and criminal penalties,
including fines of up to $10,000 and
imprisonment for up to two years. In
addition, company and trust officers and
employees who knowingly provide false
or misleading information concerning
the CTA may be subject to fines and

imprisonment.

Reporting companies and reporting
trusts in existence prior to Jan. 1,

2024, and subject to the CTA’s

reporting requirements, will need to

start collecting and verifying beneficial
ownership information and report it
to FinCEN no later than Jan. 1, 2025.
Reporting companies and reporting
trusts formed or created after Jan. 1,
2024, must file the required report
within 30-days of formation.

'The Corporate Transparency Act
represents a significant shift in U.S.
corporate and trust law and will

require many businesses and trusts to
collect and report beneficial ownership
information for the first time. While the
law is intended to help prevent financial
crime, compliance with the reporting
requirements will require significant
resources and expertise. Companies and
trusts should start preparing for the new
requirements as soon as possible. &
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Corporate Transparency Act: The Exemptions
By Jasmin Hurley

Twenty-three types of entities are exempt from reporting their beneficial ownership under the Corporate Transparency Act.
Entities that may qualify for exemption include:

CNOYONORG)

Y

Securities Reporting Issuer

An entity that is an issuer of securities registered under,
or is required to file information under, the Securities
Exchange Act. Usually publicly traded companies.

Broker or Dealer in Securities/a Securities Exchange
or Clearing Agency

An entity defined as either a broker, dealer, exchange
or clearing agency, and registered as such, under the
Securities Exchange Act.

Governmental Authority

An entity established under federal, tribal or state laws
or a political subdivision of a state that exercises such
authority.

Bank or Credit Union

An entity defined as such under the Federal Deposit
Insurance Act, the Investment Company Act or the
Investment Advisers Act, or defined as a federal or state
credit union under the Federal Credit Union Act.

Insurance Company
An entity defined as such in the Investment Company
Act.

State-Licensed Insurance Provider

An entity that is authorized as an insurance provider
by a state, is subject to supervision by a commissioner
or similar official or agency of such state and has an
operating presence at a physical office in the U.S.

About the Author
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Public Utility

An entity defined as a regulated public utility and
provides telecommunication services, electrical
power, natural gas, or water or sewer services in

the U.S.

Tax-Exempt Entity

An entity organized under IRS Code 501(c) as
a nonprofit, under section 527(e) as an exempt
political organization or section 4947(c) as a
trust.

Large Operating Company

An entity that meets such criteria as employing
more than 20 full-time employees, having an
operating presence in the U.S. or reporting
greater than $5M in gross receipts or sales in the

U.S.

Inactive Entity

An entity that existed on or before Jan. 1, 2020,
is no longer engaged in active business, is not
owned by a foreign person and experienced no
change of ownership in the prior year, and has
not sent or received funds or holds any type of
assets.

More Resources
Businesses should consult the exemption checklist contained

in the FinCEN Beneficial Ownership Information Small
Compliance Guide to determine whether they qualify for

an exemption from filing.

Access the guide at: fincen.gov/bio/small-business-resources

Jasmin Hurley is a managing associate in the Thompson Hine Corporate Transactions & Securities practice group. She
has extensive experience in advising clients on intellectual property development and security, including copyright and
trademark registration, trademark prosecution, licensing, purchasing, transfers and commercialization. Hurley has served
in the U.S. Army, where she held various military leadership roles, and is a combat veteran and recipient of a Bronze Star.
She regularly advises women-, minority- and veteran-owned businesses in business certification matters at the local, state
and national levels and provides support during the application process. Hurley is a fellow of the Ohio State Bar Foundation, a graduate
of the Ohio Bar Leadership Academy and currently serves on the Ohio Bar Content Advisory Board.
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Book Review: “President Garfield:
From Radical to Unifier”
byC.W. Goodyear

Rating: % %% %

PRESIDENT
GARFIELD

‘ B‘dley S. Le Boeuf

James Garfield was part of an
extraordinary line of Civil War
veterans born in Ohio and elected U.S.
president. C.W. Goodyear’s “President
Garfield: From Radical to Unifier” is
touted on the book’s jacket as “the first
comprehensive biography in decades”
of Garfield, the 20th president of the
United States and the third in a row
from Ohio (after Ulysses Grant and
Rutherford Hayes), who died just 200
days into his term. Goodyear paints a
picture of a skilled politician and his
conflicting ideologies who rose above
his early life struggles.

According to Goodyear, Garfield was a
brilliant man and excelled in practically
every endeavor he pursued. But money
woes plagued Garfield throughout
most of his early life and career. Raised
in rustic Cuyahoga County, Ohio, he
holds the distinction of being the last
president born in a log cabin. Garfield
labored as a fist-fighting youth on the
Ohio Canal and worked as a janitor.
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Eventually, a teaching career led him
to become president of the Western
Reserve Eclectic Institute (now known
as Hiram College) while still in his
20s. His Civil War military career saw
a swift rise in promotions, becoming
at age 31, the youngest general in the
Union army. His extensive experience
in Congress and unique campaign style
resulted in his election as president on
Nov. 2, 1880.

A physically distinctive man with a
“massive forehead” and “lush, earthy
beard,” Garfield reveled in making
public speeches. Debates, preaching,
lectures and classroom teaching earned
him a reputation as a skilled orator.

Goodyear skims over much of Garfield’s
legal career. There is no mention of
Garfield attending law school or a
thorough account of his legal training
and law practice but, incredibly,
Garfield’s first argument in a courtroom
was when he appeared before the U.S.

Supreme Court as co-counsel in the
1866 case Ex parte Milligan, which
challenged the practice of military
tribunal prosecution of civilians during
the Civil War.

Representing the Indiana Copperhead
Sons of Liberty as defendants in

the successful high court appeal

did not endear him to many Ohio
voters. Garfield deflected criticism by
explaining that he had never met his
clients, did not accept a fee and that
even the “guiltiest” deserved due process
rights.

Although Garfield represented
Confederate loyalists in the Milligan
case, he wanted to punish those who
took up arms protecting the “peculiar
institution.” Garfield favored exiling
Confederate leaders, disinheriting

the offspring of rebels, confiscating
Southern estates and dividing the
property “into homes for men who had
saved the country.”



During Garfield’s military service, he
personally recruited many soldiers to
join the Union forces. In an 1862 letter
to his wife, Lucretia, he lamented:

I declare to you there are fathers
and mothers in Ohio that I hardly
know how I can ever endure to
meet. A noble young man from
Medina County died a few days
ago. I enlisted him, but not till I
had spent two hours in answering
the objection of his father, who
urged that he was too young to
stand the exposure. He was the
only child . . . I would rather fight
a battle than to meet his father.

Goodyear covers more of Garfield’s
conflicting legal career during his service
in Congress. Garfield’s retention of a
corporate client who “obviously knew it
had bought Garfield’s political influence
rather than his legal expertise” was a
case that Goodyear accurately terms,
“At best, a conflict of interest, at worst

a bribe” that “slipped neatly under the
public radar.”

Money struggles continued to influence
Garfield’s political career. While
serving as a U.S. Representative, he was
reluctant to succeed fellow Republican
Rutherford Hayes as Ohio Governor.
Garfield regarded the one-thousand-
dollar-per-year cut in salary to be a
deciding factor, explaining, “I am too
poor to accept the position.” Comparing
his upbringing to Hayes, Garfield
wrote to his wife that Hayes “had this
advantage over me: that he was never
oppressively poor.” But Garfield was
also known to have strong opinions
about particular political offices.
Goodyear writes that, during the Grant
administration, Garfield said, “Of all
the stupid places in public life, the
Lieutenant Governorship of Ohio and
the Vice Presidency of the United States
head the list.”

'The author makes special recognition
of stripping the “varnished version”

portrayed by previous Garfield

“Garfield’s abbreviated term in the
White House makes it challenging
for presidential scholars to assess

the effects of the administration on

American politics.”

biographers of his trip to the far west of
the North American continent. Then-
Congressman Garfield had been tasked
with persuading the area Salish Indians
to relocate from Montana’s Bitterroot
Mountains and settle further west to
accommodate emigrating pioneers.
Garfield was able to convince two of
the three tribal chieftains to agree to
the move, but was unable to secure the
third chief’s consent. The “articles of
agreement” were eventually approved,
albeit obtained with a forged signature
of the recalcitrant Salish leader. The
deceptive act by the U.S. government
remains a contentious matter to this

day.

Still, Garfield’s senatorial and
presidential campaign appearances,
where he regularly addressed reporters
and tourists from the front porch of his
Mentor, Ohio home, was an unusual
electoral strategy that won over voters.
Goodyear notes, “This unassuming
gesture quietly revolutionized American
campaigning.”

In 1881, President Garfield had been
leading the country for less than

four months when he was shot by a
disgruntled office-seeker wielding a
pistol at a Washington, D.C. train
station. Lingering on his deathbed for
almost three months, Garfield ironically
joked “about dodging bullets in battle
only to have caught one in peacetime.”
Goodyear includes gruesome passages
describing the bungled treatment by
Garfield’s attending physicians.

Garfield’s abbreviated term in the
White House makes it challenging for
presidential scholars to assess the effects
of the administration on American
politics. Goodyear emphasizes the
enormous time Garfield spent dealing
with applicants clamoring for a position
as a political appointee and satisfying
the competing employment demands of
“bosses.” Besieged with job applicants,
one commentator noted that “Garfield’s
Cabinet will contain about one hundred
and twenty-five persons.” But Garfield
recognized that substantial reform of
the federal civil service was needed to
fill positions by professional ability, not
political appointment, an overhaul that
was later achieved by his successor’s
administration.

Overall, Goodyear’s “President
Garfield: From Radical to Unifier” is
a balanced biography of a unique Ohio

native son.

About the Reviewer

l Bradley S. Le Boeuf is an
attorney in Akron, Ohio.
He earned his law degree
from The University of
Toledo College of Law and a B.A. from
Indiana University (Bloomington).

“President Garfield: From Radical to
Unifier” by C.W. Goodyear. 624 pages.
New York, NY: Simon & Schuster.
2023. $35.00. Illus.
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ﬁ The Foundation I

"CREATING A
MORE JUST OHIO

In October, we honored the outstanding attorneys and organizations that have exemplified
an unwavering dedication to building a better justice system, broadening access to justice,
and advancing our collective understanding of the law at the 2023 All Rise Annual Awards
Celebration.

The 2023 celebration embraced the theme, “The Art of Giving: Creating a More Just Ohio.”
There was no better place to celebrate the beauty of service and giving back than at the
Columbus Museum of Art. We were especially inspired by the live art of local artist Francesca
Miller, whose work embodies the spirit of empowerment, social justice, and the pursuit of joy,
hope, and comfort. It was a wonderful evening of recognition and appreciation for those who
have passionately devoted their expertise to building a stronger, fairer Ohio.

CONGRATULATIONS TO THIS YEAR’S HONOREES

RITTER AWARD  MERLE WILBERDING, DAYTON RAMEY AWARD  RICHARD “DICK” POGUE, CLEVELAND
Merle F. Wilberding is a distinguished attorney whose Richard W. “Dick” Pogue is an exceptional attorney known
lifetime of service, legal expertise, and commitment to the for his significant contributions to the legal profession,
Dayton region has left an indelible mark on both the legal philanthropy, and community service in Northeast Ohio.

profession and his community.

A .

!

EXCELLENCE IN DIVERSITY
AND INCLUSION

OUTSTANDING ORGANIZATION COMMUNITY SERVICE AWARD FOR
OR PROGRAM ATTORNEYS 40 & UNDER

JOSEPH MAS, COLUMBUS OHIO LEGAL HELP CINDY CUNNINGHAM, MT. VERNON
Joseph L. Mas is a lifelong advocate for As a nonprofit organization at the forefront Cindy Cunningham is an exceptional
Jjustice, diversity, and inclusion, and has been  of leveraging technology and innovation to attorney, civic leader, and dedicated

a prominent legal figure and tireless advocate ~ enhance access to justice, Ohio Legal Help is volunteer with strong roots in her

for those in need, especially the Latinx helping create a more equitable and just Ohio  community, contributing substantial time
community. for all its residents. and effort in service.
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TOM GUILLOZET SAVE THE DATE
EASTMAN & SMITH May 2, 2024 » Ohio Statehouse

SUBASHI, WILDERMUTH & JUSTICE Trauma Informed Legal Professionals Symposium

The 2023 OSBF Fellows Class is excited to convene legal experts and healthcare
professionals to explore the vital intersection of trauma and the legal system.
Panel discussions will explore how trauma shapes victims, lawyers, and judges,

~ offering strategies to navigate legal matters sensitively while prioritizing
professional resilience. Join us for impactful discussions that empower legal

professionals to serve with empathy and expertise in trauma-influenced cases.
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ﬁ Member Spotlight I

Member Spotlight:
Angelina Vega

Project Counsel, Columbus
Downtown Development
Corporation

City: Columbus

Years in Practice: 5

How did you take an interest in

the law?

It's difficult to talk about my timeline
because I've done a lot to get here. It
took me a while to realize who I was as
my authentic self and to realize what it
was that I wanted to do, not what other
people wanted me to do.

I'worked as a police officer for the
University of Texas at San Antonio.
Then I decided that I was going to
enlist in the military. My mom was in
the Air Force and I went into the Coast
Guard where I served as a gunner's
mate. I went through undergrad as

a nontraditional student and studied
economics at the University of New
Mexico. I thought, okay, what can I do
now with an economics degree? I could
either go get my Ph.D. in economics or
I could go to law school. And I don't

like math very much, so I decided to
go to law school. I went to the Moritz
College of Law at The Ohio State
University.

But I first became interested in the law
when I was really young. I actually liked
the idea of being a judge. I don't know
what that says about me, but I liked
being able to decide what’s morally right
or wrong.

What do you enjoy most about your
current work?

Today, I am project counsel on a

team of three attorneys. It's such

an interesting position because I do
more than what you'd think I do. We
are a development corporation, so of
course I work a lot with contracts and
construction and interpreting statutes.
But then I also have the ability to be
creative and think about things outside
of the box. I love being a part of
growing and developing the city.

I also own my business, Plus Size Pretty.
It is a resale, consignment boutique that
focuses on plus sizes. It is beautiful and
it's just a place where people who are
plus size in particular can come in and
feel welcome and not feel out of place.

I love owning a business. I love owning
this business in particular because
when I come here on the weekends, 1
get to be super creative. I get to help
women, or people who wear women's
clothing, feel special, feel seen and feel
wonderful. It’s such an empowering,
wonderful feeling.

What has been your biggest challenge
in the law?

'The biggest challenge that I've ever had
dealing with law is becoming a lawyer.
Like some people, I had the misfortune
of taking the bar exam more than once.
'That was a very challenging time.

Do you know an attorney who's doing great things? Nominate them for a
Member Spotlight! Send an email to editor@ohiobar.org
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I have so much advice for students who
may not have passed the bar exam the
first time, or in my case, the second time
— I was lucky number three. I would

say to those people not to give up and
to persevere. If this is what you want to
do, then do it. It has no bearing on who
you are as a person. Keep going, keep
persevering.

How has your military and law
enforcement experience affected your
legal career?

Being in the military, having been in law
enforcement, they've really helped me in
my career. I was hired by the National
Veterans Memorial and Museum early
in my career. I learned so much, but
having the experience of being in the
military, I understood certain customs
and courtesies. I understood the impact
of the museum and what it means to be
a veteran.

It’s also helped when I was trying to
pass the bar exam. It’s that perseverance.
Being a black, queer woman in a
predominantly white male field was

difficult. But I just had to keep going

What do you value about your bar
membership?

I've been a member of the Ohio Bar
Association since law school, so I've
actually been a member longer than I
have been practicing law.

I really value meeting other people,
having that network. Because I don't
know everything about law, it is such
a big, expansive thing and there are
people who I've met through the bar
association who I can reach out to and
say, “Hey, do you have any thoughts
about this or can you refer me to where
I need to go to find out more about
this?” That’s a big benefit, especially
for people like me, who are a little bit
introverted. &

Watch the video interview and

.‘ learn more about Angelina Viega at
ohiobar.org/angelinavega.
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Ohio case law summaries from Aug. 1, 2023 — Nov. 30, 2023
In Case You Missed It: The following are selected summaries of cases decided by Ohio courts between Aug. 1, 2023 — Nov. 30, 2023.
To view all of the decisions issued in this time period or to read the selected cases in their entirety, please visit ohiobar.org/greenbook
where you can search by case name or view by date.

Administrative and Regulatory

Appeal/Timeliness/Prohibition. State
ex rel. Youngstown Civ. Serv. Comm. v.
Sweeney | 2023-0Ohio-3006 | Supreme
Court of Ohio | 08/30/2023 City

civil service commission and related
relators’ petition for a writ of prohibition
to prevent judge from exercising
jurisdiction over an administrative appeal
and to vacate all orders issued in the
appeal commenced by police detective
in promotion exam dispute, where the
commission asserts that detective’s
appeal is untimely, is denied since the
evidence shows that detective’s notice
of appeal purports to appeal a more
recent commission order than the order
that is the subject of commission’s
prohibition petition, detective’s pending
administrative appeal is timely, and

the judge does not patently and
unambiguously lack jurisdiction over it;
to the extent the judge allows detective
to raise issues on an appeal related to
the commission’s earlier order, relators
have an adequate remedy by way of an
appeal to challenge any error.

Zoning/Appeal/Transcript/Decision.
Kennedy v. Heath Bd. of Zoning Appeals

| 2023-0Ohi0-2987 | 5th Appellate
District | 08/25/2023 In appeal of board
of zoning appeals’ denial of plaintiff’s
application for a permit to install a digital
billboard, trial court erred in vacating the
board's denial where plaintiff filed an
original and amended praecipe with his
notice of appeal of the board’s decision,
but the board failed to file the transcript
of proceedings with the trial court, as
required by R.C. 2506.02, and the trial
court failed to comply with R.C. 2506.03
by issuing a decision on the merits
based only on documents attached to
the parties’ respective motions, so the
case is remanded.

Victim of crime/Motor vehicle accident.
In re West | 2023-Ohio-3337 | Court

of Claims | 08/16/2023 In claim by
applicant-motor vehicle accident victim
for victims of crimes compensation for
economic loss arising from criminally
injurious conduct, asserting injuries

sustained when unidentified driver cut
off applicant in traffic and then fled the
scene, magistrate recommends that the
court deny the claim on reasoning that
the applicant does not qualify as a victim
of criminally injurious conduct, R.C.
2743.51(C), where it is undisputed that
the unidentified driver did cut applicant
off in traffic, and that applicant drove
into the median wall on the highway and
sustained personal injury, but there is no
evidence that the unidentified driver’s
vehicle struck applicant’s vehicle or was
aware that his/her actions caused the
accident.

Victim of crime/Report to law
enforcement. In re Layton | 2023-Ohio-
3344 | Court of Claims | 08/16/2023 In
appeal of administrative denial of victims
of crime compensation application for
counseling expenses and protection
order fees where applicant asserted
repeated incidents of domestic
violence and rape by former husband
where application was denied on
reasoning that applicant did not report
the incident to law enforcement, R.C.
2743.60(A), magistrate recommends
that the applicant qualifies as a victim
of criminally injurious conduct, that
applicant reported the conduct to

law enforcement when she provided
emergency civil protection order to the
sheriff, that the Attorney General’s final
decision be reversed, and that the claim
be remanded for calculation of economic
loss, R.C. 2743.61(B).

Declaratory action/Mootness. Highland
Tavern, L.L.C. v. DeWine | 2023-
Ohio-2577 | Supreme Court of Ohio |
08/01/2023 In tavern's action to declare
unconstitutional state commission's
emergency rule related to restriction on
sale of alcohol in response to COVID-19
pandemic where the court of appeals
ruled that the declaratory judgment
action improperly sought to bypass

the administrative appeal process,

the judgment of the court of appeals

is vacated and the case is remanded
to the trial court with instructions for

it to dismiss the action because the
emergency rule is no longer in effect

and the appeal and underlying case are
moot.

Dogs/Ordinance/Statute. Girard Zoning
Dept. v. Wolfe | 2023-Ohio-3301 | 11th
Appellate District | 09/18/2023 In city
zoning department’s action against
resident seeking removal of resident’s
dogs where city asserted that resident
kept dogs in violation of city ordinance,
trial court did not err in ruling that the
city ordinance was unconstitutional as
being in conflict with a statutory general
law since R.C. Ch. 955 is a general law
prescribing a rule of conduct for citizens
generally as it relates to dog owners,
the city ordinance altered the statutory
definition of a dangerous or vicious dog
to include a specifically named breed,
and the statute positively permits what
the city ordinance prohibits.

Civil Rights

Discrimination/Sex/Summary judgment.
Gilliland v. Adams | 2023-Ohio-3083 |
2nd Appellate District | 09/01/2023 In
business owner’s sex discrimination
action against bank employee where
business owner alleged that bank
employee initiated inappropriate quid
pro quo sexual harassment while
assisting business owner with her
business account, trial court erred in
granting summary judgment to bank
employee since there was some
evidence that business owner asked

for a business loan and did not receive
one, and the question remains as to
whether business owner was denied full
enjoyment of bank’s accommodations,
pursuant to R.C. 4112.02(G) and Kinnison.

Construction

Fraud/Arbitration/Hearing. Snyder v.
Old World Classics, L.L.C. 1 2023-Ohio-
4019 | 9th Appellate District | 11/06/2023
In homeowners’ action against builder,
alleging, inter alia, fraud during
construction of the home, trial court
erred in granting builder’s motion to
stay and to compel arbitration without a

1
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Construction (Continued)

hearing from the Supreme Court of Ohio
has not addressed the issue whether

an oral hearing is mandatory under R.C.
2711.03; absent further direction from
the Supreme Court and consistent with
the instant court’s precedent, an oral
hearing should have been conducted
on builder’'s motion pursuant to the
language in the statute.

Subcontractor/Unjust enrichment/
Project owners. VMI Group, Inc. v.
Capstone Constr. Co., L.L.C. [ 2023-Ohio-
3882 | 8th Appellate District | 10/26/2023
In subcontractor’s unjust enrichment
action against general contractor and
project owners for failure to make
agreed payment for completed work,
trial court erred in finding that general
contractor was available for judgment
and in dismissing claims against project
owners where, although general
contractor participated in the case, it
was insolvent, it was not conducting
business, and it failed to recover on its
own claims against project owners, so
there was no possibility of subcontractor
having double recovery because res
judicata would bar further payment
among parties; before a subcontractor
may pursue an unjust enrichment claim
against an owner, it must be established
that the general contractor is unavailable
for judgment and unable to pursue

the owner for the money that the
subcontractor is seeking.

Consumer

Consumer Sales Practices Act/
Damages/Attorney fees. Jeter v. Kruz
'N'Kleen, L.L.C. | 2023-Ohio-4165 | 6th
Appellate District [ 11/17/2023 In vehicle
purchaser’s action against dealership,
alleging violations of the Consumer
Sales Practices Act by failing to give
notices in repossessing purchaser’s
vehicle, resulting in partial summary
judgment in favor of plaintiff, trial court’s
calculation of attorney fee award to
plaintiff is affirmed where the case was
relatively simple and could be handled
by a general practice attorney, rather
than a consumer law attorney, and the
court properly focused on determining
the reasonable hourly rate and in so
doing, the trial court considered the Prof.
Cond.R. 1.5(a) factors, then used that
hourly rate to determine the lodestar
amount, and no further adjustments to
the lodestar were made, so the trial court
used the correct procedure as set forth
in Phoenix Lighting.

Construction/Violation/Damages/
Attorney fees. Goomai v. H&E Ent., L.L.C.
| 2023-0Ohio-3901 | 1st Appellate District
110/27/2023 In property owners’ action
for breach of contract and violation of
the Deceptive Trade Practices Act (DTPA)
against renovation company for failure to
perform as promised under the parties’
contract, where jury found in favor of
owners on both claims but awarded
damages only on their breach of contract
claim, trial court erred in denying owners’
motion for attorney fees since attorney
fees are allowed to the prevailing

party for violation of the DTPA, R.C.
4165.03(B), and although the jury did

not award money damages to owners
under the DTPA, owners qualified as the
prevailing party because judgment was
rendered in their favor and attorney fees
are allowed based on the type of action
rather than on whether damages are
awarded to remedy the violation.

Consumer Sales Practices Act/
Damages. Scott v. First Choice Auto
Clinic, Inc. | 2023-Ohio-3855 | 10th
Appellate District | 10/24/2023 In
plaintiff’s action against defendant-auto
body shop, alleging that defendant
damaged auto parts that plaintiff had
purchased to fix alignment problems and
that defendant failed to fix alignment
problems, trial court erred in awarding
plaintiff treble damages under the
Consumer Sales Practices Act where
plaintiff was entitled to either rescission
or to actual economic damages, R.C.
1345.09, but plaintiff did not prove

a violation of the Act based on poor
workmanship and therefore could not
recover actual economic damages, and
treble damages could only be awarded
when actual economic damages were
awarded.

Consumer Sales Practices Act/Billing
error/Affidavit. Myers v. Univ. Hosps.
Health Sys. | 2023-Ohio-3045 | Sth
Appellate District | 08/30/2023 In
plaintiff’s action against defendant-
hospital, alleging violation of the
Consumer Sales Practices Act (CSPA)
and related claims based on a billing
error, which led to plaintiff’'s account
being turned over to a collection agency,
summary judgment in favor of defendant
was error where plaintiff’s affidavit was
acceptable for purposes of Civ.R. 56(E)
and was not required to be corroborated
by other evidence, and questions
remain as to whether plaintiff’s claims
arose from a consumer transaction, R.C.
1345.01(A), and, if so, whether the nature
of the transaction fell within the CSPA or
gave rise to a defense.

Contracts

Settlement agreement//Party/Third-
party beneficiary. In re Estate of Goode |
2023-0Ohio-4253 | 3rd Appellate District |
11/27/2023 Following decedent’s estate’s
settlement of underlying wrongful death
action, trial court did not err in denying
state’s claim for full reimbursement of
money expended through its Medicaid
program on behalf of decedent

where the state was not a party to the
settlement agreement, the language of
the agreement did not indicate an intent
to benefit the state or any outside party,
and the state had no enforceable rights
as a third-party beneficiary.

Breach/Garnishment/Prior security
interest. Wulco, Inc. v. O'Gara Group,
Inc. | 2023-0Ohio-4023 | 12th Appellate
District | 11/06/2023 In plaintiff-military
supplier’s breach of contract action
against defendant-tactical vehicle
manufacturer for failure to pay for goods
purchased, resulting in judgment for
plaintiff and in a garnishment order, trial
court erred in ordering garnishment of
defendant’s bank account funds where
intervenor-third party presented a valid
defense to garnishment by showing that
it had earlier perfected a security interest
in defendant’s bank account, and
intervenor’s interest was not stripped
when account funds were transferred

to the clerk of courts, R.C. 1309.332(B),
where the funds were transferred to the
clerk pending resolution of any objection
to the garnishment order, R.C. 2716.13.

Breach/Default judgment/Service.
Sanders & Assocs., LPA v. Responsive
Surface Technology, L.L.C. 1 2023-Ohio-
3990 | 1st Appellate District | 11/03/2023
In law firm’s breach of contract action
against business for claims relating

to unpaid legal fees, where trial court
granted firm a default judgment, trial
court erred in denying business’ motion
to vacate the judgment where service
requirements in Civ.R. 4.1(A)(1) were not
satisfied because the return receipt
filed in this case fails to comport with
Civ.R. 4.1in that the address line and
signature line both contain nothing more
than smudges, and the return receipt
provided only that it was delivered in a
particular city, with no specific address,
and business’ employee testified that
certified mail was not delivered to
correct address.

Breach/Magistrate’s decision. TNSWS,
L.L.C. v. Ohio Dept. of Rehab. & Corr.

| 2023-0Ohio-3718 | Court of Claims |
10/12/2023 In employment company’s
action against state department for
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failure to provide transfer of data
concerning released inmates during

the term specified in the parties’
memorandum of understanding, after
considering both parties’ objections

to magistrate's decision, judgment on
liability for breach of contract is rendered
in favor of plaintiff where the plain
language of the memorandum provides
for department’s initial manual transfers
and implementation of community
supervision system during the term

of the memorandum to allow for daily
electronic transfer of data to occur, Civ.R.
53(D).

Breach/Modification/Timeliness.
Treadway Gallery, Inc. v. Baylor | 2023-
Ohio-3642 | 1st Appellate District |
10/07/2023 In art gallery’s breach of
contract action against purchaser of
painting for failure to make payment
after purchaser disputed the painting’s
authenticity and gallery texted
purchaser that it would agree to wait for
payment until it provided a certificate
of authenticity, which it did not do until
after filing the instant action, summary
judgment in favor of gallery was error
where gallery’s agreement to wait for
payment constituted a modification of
the parties’ contract, and the question
remains as to whether the gallery
tendered the certificate within a
reasonable time.

Breach/Fine/Indemnification/Common
law/Notice/Dissent. Wildcat Drilling,
L.L.C. v. Discovery Oil & Gas, L.L.C. |
2023-0Ohio-3398 | Supreme Court of
Ohio 1 09/27/2023 In case in which oil
well driller and oil company entered
into a contract that required driller to
indemnify company for payment of any
environmental fine or penalty related to
the well-drilling operations where driller
refused to indemnify company after
company had paid a fine to the state,
resulting in each party filing a breach

of contract claim against the other, the
court of appeals erred in ruling in favor
of driller, based on company’s failure

to notify driller of fine and payment,
since the plain language of the parties’
contract is clear—it does not matter
that the company did not provide driller
with notice of the fine before company
entered into a voluntary settlement of
the fine because driller is required to
indemnify company for liabilities arising
from the well-drilling violation under the
broad language in the contract, and the
indemnification provision in the contract
between driller and company evinces a
clear intent by the parties to deviate from
the common-law notice requirements
for indemnification under Globe Indemn.

Co.; there are dissenting opinions in this
case.

Breach/Standing/Limitations/Laches.
Brook Park v. Cleveland | 2023-
Ohio-3365 | 8th Appellate District |
09/21/2023 In plaintiff-city’s action for
breach and specific performance of
contract providing that defendant-city
would purchase residential property to
expand defendant’s airport, resulting in
defendant’s decision to unilaterally halt
the program, trial court erred in granting
summary judgment to defendant where
plaintiff had standing as a contracting
party, plaintiff filed the complaint within
the amended statute of limitations, R.C.
2305.06, defendant’s claim that an
order of specific performance would

be inequitable is without merit since
balancing of equities involves weighing
evidence, inappropriate on summary
judgment, and the defense of laches
does not apply since an option under
the contract expired only a year before
the action was filed; also, the plan for
acquiring land did not involve eminent
domain.

Breach/Asset purchase. Zoar View
Wilkshire, L.L.C. v. Wilkshire Golf, Inc. |
2023-Ohio-2848 | 5th Appellate District
| 08/14/2023 In asset purchaser’s breach
of contract action against sellers for
dispute over which equipment was
included in the asset purchase, trial court
erred in granting sellers’ Civ.R. 12(C)
motion for judgment on the pleadings
where purchaser alleged that sellers
retained proceeds from independently
selling golf carts, in contravention of

the parties’ purchase agreement, and
the question remains whether the golf
carts were equipment listed as acquired
assets in the asset purchase agreement.

Breach/Assignment/Standing. OLB
Group, Inc. v. Blue Square Resolutions |
2023-0Ohio-2694 | 1st Appellate District
| 08/04/2023 In plaintiff-business asset
purchaser’s action against defendant-
credit card processor alleging, inter
alia, breach of contract for failure to pay
residual fees from transactions specified
in contract between former asset owner
and defendant, judgment in favor of
plaintiff was error since the contract

for residual fees specifically prohibited
former asset owner’s assignment of

its rights without defendant’s written
consent, and because defendant did
not consent to the assignment and
plaintiff was not a party to the residual
fee contract or was not an intended
third-party beneficiary, plaintiff lacked
standing to bring claims.

Corporate and Business

Accounting/Winding up/Torts/
Limitations. Francisco A. Mateo

M.D., Inc. v. Proia | 2023-Ohio-3908

| 7th Appellate District | 10/26/2023

In plaintiff-physician’s accounting/
winding up action against defendants-
partner and clinic, claiming that
defendants fraudulently received excess
distributions, resulting in judgment for
plaintiff, trial court erred in eliminating

a portion of the award entered against
defendants, corresponding to the
amount of award entered against
defendant-partner’s wife, where trial
court ruled that damages against wife
were barred by the statute of limitations
for certain torts, but elimination of
damages against wife did not affect
plaintiff’s recovery on the accounting/
winding up claim because it did not rely
on tort claims and was not subject to the
tort statute of limitations.

Fiduciary duty/Promissory note/
Director resolutions. Superior Mobile
Homes, Inc. v. Massasauga Rattlesnake
Ranch, Inc. | 2023-Ohio-3764 | 11th
Appellate District | 10/16/2023 In
plaintiff-corporation’s action to recover
on a cognovit promissory note where
defendant-corporation filed a third-party
complaint against corporate secretary
who executed the note, alleging
breach of fiduciary duty, trial court
erred in granting summary judgment to
defendant-corporation on its third-party
complaint since corporation’s director
resolutions provided that the corporate
secretary, at his sole discretion, was
authorized to execute legal contracts,
and although the corporate secretary
was not allowed to solely execute
banking transactions, the loan in
question was not a bank loan.

Limited partnership/Equitable relief/
Contract. Aurora Hill, Ltd. v. Bremner

| 2023-0Ohio-3766 | 11th Appellate
District | 10/16/2023 In plaintiff-business’
action seeking recovery of partnership
funds allegedly improperly retained

by defendant, in violation of limited
partnership agreement, summary
judgment in favor of defendant was

not error where plaintiff was seeking
unspecified equitable relief, the
complaint was construed as a claim for
unjust enrichment, and plaintiff failed to
plead breach of contract; because the
matter at issue was derivative of the
partnership agreement, it was governed
by an express contract, precluding
equitable relief.
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Corporate and Business (Continued)

Trade secrets/Definition/
Misappropriation/Preemption.
Hanneman Family Funeral Home &
Crematorium v. Orians | 2023-Ohio-3687
| Supreme Court of Ohio | 10/12/2023

In plaintiff-funeral home's action

against defendants-former director

and competitor funeral home, alleging
trade secret misappropriation, arguing
that former director copied plaintiff’s

list of customers who had preneed
funeral contracts with plaintiff and

that defendants used the list to solicit
business, summary judgment in favor

of defendants is affirmed since the
customer list did not qualify as a trade
secret under the Ohio Uniform Trade
Secrets Act where the contents of the
list was readily ascertainable, including
as a public record from the state

funeral directors board, and information
qualifies as a trade secret only when

it has economic value because it is

not generally known to, or readily
ascertainable by proper means by,
other persons who can obtain economic
value from its use and the owner of the
information has taken reasonable efforts
to maintain its secrecy, R.C. 1333.61(D);
also, the Act expressly supersedes other
civil remedies sounding in tort that are
based on the misappropriation of a trade
secret.

Dissenters' rights/Value of interests.
Miller v. Mission Essential Group, L.L.C. |
2023-0Ohio-3077 | 10th Appellate District
1 08/31/2023 In minority members’
dissenters’ rights action against LLC,
seeking a determination of fair cash
value of their interests in the company,
trial court erred in applying minority

and marketability discounts to assess
the value of members’ interests where
application of discounts is allowed, but
not required, pursuant to R.C. 1705.42;
here discounts were inappropriate
because discounting members’ interests
resulted in a windfall to majority member,
who would become sole owner of
business.

Receiver/Privilege. Mehwald v. Atlantic
Tool & Die Co. | 2023-Ohio-2778 | 8th
Appellate District | 08/10/2023 In family
close corporation dispute in which

son claimed wrongful termination and
related claims, trial court erred in sua
sponte appointing a receiver where
the circumstances did not warrant

the appointment of a receiver without
the trial court giving the parties the
opportunity to brief the issues to
address whether the appointment was
necessary, without the court holding a

4

hearing, and without the court indicating
what evidence it considered and which
circumstances under R.C. 2735.01 were
applicable; as well, trial court erred by
extending the attorney-client relationship
to son on the basis of privity, entitling
him to any and all communications,
records, or files, privileged or otherwise,
between the close corporation and its
attorneys.

Criminal

Weapon offenses/Carrying a concealed
weapon/Sufficiency. State v. Coran

| 2023-0Ohi0-3909 | 2nd Appellate
District | 11/27/2023 Conviction of
carrying a concealed weapon, a fourth-
degree felony, R.C. 292312(A), was not
supported by sufficient evidence since
the state adduced insufficient evidence
to prove beyond a reasonable doubt
that there was ammunition loaded in
the firearm or readily at hand; however,
as defendant concedes, the evidence
was sufficient for defendant to be
convicted of, and re-sentenced for, the
first-degree misdemeanor form of that
offense; also discussed, defendant

did not demonstrate plain error in his
failure to raise a constitutional argument
concerning the application of the Second
Amendment to the U.S. Constitution in
this case.

Evidence/Forensic examiner/Bolstering.
State v. Colonel | 2023-Ohio-3945 |

4th Appellate District [ 11/25/2023 In

a conviction of rape and gross sexual
imposition, forensic examiner did not
give an opinion of the truthfulness of the
statements the victim made during the
examiner's interview with the victim since
the examiner never gave an opinion of
the victim's truthfulness, and the court of
appeals found that even if the examiner's
testimony could be construed in that
manner, it was permissible bolstering,
not vouching, since the examiner only
testified that the victim's statements
were consistent with sexual abuse, not
that she believed the victim or that the
victim was telling the truth, Stowers.

Arson registry/Life-time registration/
Reduction/Separation of powers. State
v. Daniel | 2023-Ohio-4035 | Supreme
Court of Ohio 1 11/09/2023 On certified
conflict of the court of appeals’ decisions
in a conviction by plea to arson, R.C.
2909.03(B)(1) and (D)(1),(2), challenge to
the imposition of life-time registration
to arson registry, R.C. 2909.15(D)(2)

(b), as an unconstitutional violation of
separation of powers because it does
not permit the trial judge to reduce the
period of registration unless requested

by the prosecutor and the investigating
law enforcement agency is without merit
because reducing an arson offender's
registration period under R.C. 2909.15(D)
(2)(b) does not involve the sentencing

of a defendant convicted of a crime
since the registration requirement is

not part of the criminal sentence and,
even if it is, the legislature is authorized
to prescribe criminal sentences, and

the decision whether to recommend a
reduced registration period is not judicial
in nature since it is not involved in the
guilt-determination process.

Evidence/Drug identification/Operable
firearm/Other acts. State v. Morris |
2023-Ohio-40211 3rd Appellate District
[11/06/2023 In a conviction of, inter alia,
nine drug offenses, including aggravated
trafficking in drugs, R.C. 2925.03(A)

(2), and having weapons while under
disability, R.C. 2925.02(A)(3), the state
sufficiently established the identity of

a controlled substance by using an
online database that indicates what a
drug is by its imprinted markings, and
witness testimony presented by the
state that defendant had an operable
firearm by seeing him place bullets in a
pistol was admissible, and the trial court
did not admit any testimony that was
inadmissible under Evid.R. 404(B); the
trial court did commit error by imposing
court-appointed counsel fees as part of
the sentence.

Right to counsel/Re-sentencing.

State v. Bond | 2023-0Ohio-3996 | 2nd
Appellate District | 11/03/2023 Following
a conviction of felonious assault, the
court of appeals affirmed the conviction
but reversed the sentence because

the trial court erred at sentencing by
failing to provide defendant with the
mandatory Reagan Tokes Act notices
regarding the rebuttable presumption
that he would be released from prison
at the expiration of the minimum
sentence imposed, defendant was not
represented by counsel during the
re-sentencing videoconference and
there is no evidence in the record that
defendant waived his right to have
counsel present, and also at the time
of the re-sentencing hearing, there was
a motion pending before the trial court
requesting appointment of new counsel
to represent defendant.

Self-defense/Jury instruction. State v.
Brooks | 2023-Ohio-3986 | 5th Appellate
District | 11/02/2023 On remand from

the Ohio Supreme Court, the court of
appeals holds the trial court erred by not
giving a self-defense instruction pursuant
to R.C. 2901.05 in a conviction of, inter
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alia, aggravated burglary and domestic
violence since "R.C. 2901.05(B)(1) triggers
the state's duty to disprove self-defense
so long as 'there is evidence presented
that tends to support that the accused
person used the force in self-defense,
Messenger, " and defendant's testimony
tends to support her claim that she used
force in self-defense, and thus it was
necessary, not discretionary, for the trial
court to instruct the jury on the elements
of self-defense.

Committed persons/Change in
movement level/Threat to public
safety. State v. Riddle | 2023-Ohio-3943
[ 11th Appellate District | 10/30/2023
After being committed upon being
found not guilty by reason of insanity,
R.C. 2945.401, the trial court erred

by denying movement level change

of appellant based on his history of
violence and psychotic symptoms since
R.C. 2945.401(G)(2) places the burden
on the state to prove by clear and
convincing evidence "that the proposed
change represents a threat to public
safety or a threat to the safety of any
person" and appellant's history was not
a factor to be considered because the
court was to determine whether the
change, based on appellant's present
circumstances and condition, represents
a threat to public safety or the safety

of any person, and the state did not
present any evidence that appellant has
any current violent tendencies, current
psychotic behavior, current antisocial
behavior toward other patients or
hospital staff or current inability to abide
by hospital rules.

Sentencing/Aggravated murder/
Merger/Kidnapping. State v. Cottrell

| 2023-0Ohio-3932 | 12th Appellate
District 1 10/30/2023 Conviction of, inter
alia, two counts of aggravated murder,
R.C. 2903.01(B), and kidnapping, R.C.
2905.01(B)(2), involving the death of a
female and her unborn child, met the
sufficiency and weight of evidence
standards where there was sufficient
evidence that defendant committed

a kidnapping which directly led to the
murder of the victim and the unlawful
termination of her pregnancy and,
although the jury found defendant guilty
of two additional counts of aggravated
murder pursuant to R.C. 2903.01(A), he
was never sentenced on those charges
because they were merged with the R.C.
2903.01(B) aggravated murder charges,
and no final, appealable order exists
from an offense that has been merged
for the purposes of sentencing, Crim.R.
32(C); also, the state presented evidence
that defendant's actions necessarily

resulted in a restraint of the victim's
liberty for the purpose of killing her.

Murder/Aiding and abetting/Self-
defense. State v. Smith | 2023-Ohio-3919
| 5th Appellate District | 10/27/2023
Conviction of murder and/or aiding and
abetting murder, R.C. 2903.02(A), met
the sufficiency and weight of evidence
standards where defendant's claim that
another person shot the victim in self-
defense is not an available defense for
defendant, and two witnesses testified
that both defendant and the other
person were firing guns, and two of
defendant's own witnesses testified the
other shooter called defendant, who was
the other shooter's friend, to come over
to the house where the victim was shot
after the other shooter and the victim
became hostile with one another, and
the court of appeals found no evidence
in the record to support a conclusion
that the jury lost its way in sorting out
conflicts in evidence or in making its
credibility determinations.

Prosecutorial misconduct/Lack of
prejudice. State v. Howard | 2023-Ohio-
3870 | 8th Appellate District |1 10/26/2023
In a conviction of gross sexual imposition
and three counts of forcible rape,
although the prosecutor committed
misconduct by stating during cross-
examination of defendant and in closing
argument that defendant's semen was
in the rape kit, even though there was
no evidence submitted supporting
those statements, defendant was not
prejudiced by the statements since the
victim's detailed testimony about the
events that occurred is substantially
similar to the narrative account that the
victim gave the sexual-assault nurse
examiner, and the examiner's testimony
and the rape kit report support the
victim's testimony and defendant's
admission that he engaged in oral sex
with her since defendant's DNA was

in the rape kit, even if no semen was
detected in the rape kit.

Sentencing/Judicial bias. State v. Vega |
2023-0Ohio-3885 | 8th Appellate District
110/26/2023 In a conviction by plea

to improper handling of a firearm in a
motor vehicle, R.C. 2923.16(B), sentence
is contrary to law because the record
does not support the imposition of the
near maximum sentence where at the
sentencing hearing, defense counsel
recounted on the record how the trial
court had stated that "Lady Justice

was raped today" when defendant was
acquitted of other serious offenses

in a separate case and, although the
trial court indicated that it "accepts all

verdicts," it did not deny having made
the egregious comment, the court
sentenced defendant to the near-
maximum sentence even though he had
virtually no criminal record and despite
the presumption of community control
set forth in R.C. 292913(B)(1) for his
fourth-degree felony.

New trial/Suppression of evidence/
Jury-selection procedures. State v. Hale
| 2023-0Ohio-3894 | 8th Appellate District
110/26/2023 Upon reconsideration, the
court of appeals vacates its prior opinion
and holds that defendant established a
prima facie case that he was unavoidably
prevented from moving for a new trial
within the time specified in Crim.R. 33(B),
based on the alleged suppression of
evidence by the state, and also because
of defendant's late discovery of the
jury-selection procedures in the county
that the trial was held, concerning
defendant's claim of racial bias in the
exclusion from the jury pool of African
Americans convicted of a felony, but the
trial court did not err by not addressing
the petition for post-conviction relief
that was incorporated into the motion
for a new trial attached to defendant's
motion for leave; case is remanded with
instructions to grant defendant's motion
for a new trial; judgment is affirmed in
part, reversed in part and remanded for
further proceedings.

Sentencing/Consecutive sentences/
Appellate review. State v. Gwynne |
2023-0Ohio-3851| Supreme Court of
Ohio [10/25/2023 On a motion for
reconsideration by appellee state, the
Ohio Supreme Court grants the motion
and holds that the court of appeals
properly applied the plain language

of R.C. 2953.08(G)(2) in holding that
after reviewing the sentence imposed,
the statute requires a court of appeals
to defer to the trial court's R.C.
2929.14(C)(4) consecutive-sentence
findings and to uphold those findings
unless the court of appeals could not
clearly and convincingly find that the
record did not support the trial court's
consecutive-sentence findings; decision
of the Ohio Supreme Court in State v.
Gwynne, 2022-0Ohio-4607, is vacated
and judgment of the court of appeals
upholding the consecutive prison
sentence is affirmed.

Felony murder/Infant/Competing expert
testimony. State v. Mounts | 2023-Ohio-
3861 | 1st Appellate District | 10/25/2023
Conviction of felony murder, R.C.
2903.02(B), for the death of defendant's
seven month-old son met the sufficiency
and weight of evidence standards since,

5
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Criminal (Continued)

although there was competing expert
testimony concerning the medical
evidence of the cause of death, each

of the state's expert witnesses testified
that there was fresh blood near the
fracture site and no evidence of healing,
indicating that infant's injuries were
recent and, though defendant's expert
witnesses testified to the contrary, the
jury was free to give less weight to

their testimony and more weight to the
testimony of hospital physicians who
had physically evaluated the infant, and
the jury did not lose its way and create a
manifest miscarriage of justice in light of
the evidence presented.

Confrontation Clause/Non-testimonial/
Hearsay. State v. Walker | 2023-
Ohio-3852 [ 10th Appellate District |
10/24/2023 In consolidated appeals in
four cases of convictions of, inter alia,
murder, grand theft and robbery, the trial
court did not err by admitting a dashcam
video with an individual's statements
while in a police cruiser since statements
were made to an individual who was a
paramedic, and the Confrontation Clause
was not violated by the admission of

the statements that were made to the
paramedic, indicative of reactive, rather
than reflexive, thinking, and thus the
statements were non-testimonial, nor
were statements impermissible hearsay
since they were excited utterances
under Evid.R. 803(2) and also admissible
under the exception for statements

for purposes of medical diagnosis or
treatment, Evid.R. 803(4).

Sexual offenses/Sexual imposition/
Substantial impairment. State v. Jordan
| 2023-0hio-3800 | Supreme Court

of Ohio [10/24/2023 In a conviction

of two counts of sexual imposition,

R.C. 2907.06(A)(1) and (A)(2), that were
merged as allied offenses of similar
import, there was sufficient evidence
that defendant-staff person at a facility
for visually impaired persons had
knowledge of the victim's substantial
impairment since "substantial
impairment" under R.C. 2907.06(A)(2)
can be proved both by the defendant's
knowledge of the victim's blindness

and evidence of the nature of the
interactions between defendant and the
developmentally disabled victim, and the
evidence before the jury was sufficient
for it to find that defendant knew that
the victim's blindness, coupled with her
developmental disabilities, substantially
impaired her ability to appraise the
nature of and control defendant’s
conduct.

6

Disorderly conduct. State v. Stone |
2023-0Ohio-3842 | 11th Appellate District
110/23/2023 Bench convictions of
disorderly conduct through intoxication,
R.C. 291711(B)(2) in one case, and
disorderly conduct, R.C. 2917.11(A) in

a second case, was not supported by
sufficient evidence in the first case since
defendant's merely swaying against

a van did not constitute affirmative
conduct creating a condition presenting
a risk of physical harm to him or anyone
else, and there was no evidence that he
smelled of alcohol, had slurred speech
or that there was any alcohol near him;
but in the second case, the weight

of evidence supports the conviction
under R.C. 291711(A)(2), since testimony
shows defendant acted recklessly

with heedless indifference when he
was screaming offensive, abusive and
insulting language at medical personnel
while kicking and spitting at them,
causing personnel to restrain him.

Evidence/Authentication. State

V. Schmidt | 2023-Ohio-3845 | 3rd
Appellate District | 10/23/2023 In a
conviction of four counts of unlawful
sexual conduct with a minor, R.C.
2907.04(A), (B)(3), admission of state
exhibits from victim's phone of text
messages from defendant was not error
where victim testified that the "person"
sending her text messages knew and
discussed intimate details that only she
and defendant would know, and the
exhibits were properly authenticated
since the trial court could determine
that the state presented evidence
sufficient to support a finding that the
text messages were written and sent by
defendant; also discussed, consecutive
sentences.

Court costs/Extradition expenses.
State v. Dennis | 2023-0Ohio-3815 | 2nd
Appellate District | 10/20/2023 In a
conviction by plea to rape, with the trial
court imposing extradition expenses

of $1,912.24 on defendant, the state
concedes that the trial court erred in
imposing the costs of extradition without
considering whether defendant was
indigent or had the ability to pay, R.C.
2947.23(C), where the trial court had a
blanket policy of not waiving extradition
expenses; remanded to determine
whether the costs of extradition should
be waived based on a consideration of
the individual facts and circumstances.

Sentencing/Consecutive sentences/

Repeat violent offender. State v. Moore |

2023-0Ohio-3831 | 7th Appellate District |
10/20/2023 In a conviction of aggravated
arson, R.C. 2909.02(A)(1) and (B)(2),

and aggravated arson, R.C. 2909.02(A)
(2) and (B)(3), both with a repeat violent
offender (RVO) specification, R.C.
2941149, and imposition of consecutive
prison sentences totaling 23 years to
28.5 years with a RVO specification, the
trial court failed to make the requisite
consecutive sentence findings or the
RVO findings at the sentencing hearing
or in the sentencing entries; sentence
is vacated and cause is remanded

for a new sentencing hearing; on
re-sentencing, if the trial court again
sentences defendant consecutively and
imposes a period of imprisonment on
the RVO specifications, the court shall
state the findings on the record at the
sentencing hearing and in its sentencing
entry, R.C. 2953.08(G)(1), 2929.14(C)(4)
and (B)(2)(e).

Habeas corpus/Competency
evaluation. Massoud v. Pretel | 2023-
Ohio-3811| 8th Appellate District |
10/19/2023 In petitioner's action for a writ
of habeas corpus to order county sheriff
to release him from custody, the court
of appeals grants the writ, finding that
the trial court appears to have ordered
petitioner remanded into custody for
the purpose of a mental evaluation

after allowing him to change his plea

to not guilty by reason of insanity, but
nothing in R.C. 2945.37 or 2945.371,
governing hearings and evaluations on
a defendant's competency, states that

a defendant must be confined in jail in
order for a competency evaluation to
occur, R.C. 2945.371(C)(2) has a specific
procedure governing the exact process
to be employed in this situation, and the
trial court made no findings that would
justify bail revocation, but only that it
was for the convenience of the court
psychiatric clinic.

Aggravated menacing/Due process/
Weight of evidence. Cleveland

v. McCoy | 2023-Ohio-3792 | 8th
Appellate District [ 10/19/2023 Bench
conviction of municipal code first-degree
misdemeanor aggravated menacing is
reversed since the court failed to provide
defendant a closing argument that would
have allowed his counsel an opportunity
to request any lesser-included offense
based on the evidence presented,
denying defendant due process and a
fair trial; although sufficient evidence
was presented to demonstrate that
defendant’s conduct caused the victim
to believe that defendant would cause
him serious physical harm, the victim’s
own conduct and responses reveal that
defendant’s conviction is against the
weight of evidence.
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Plea/Validity/Restitution. State v.

Craig | 2023-Ohio-3777 | 1st Appellate
District 1 10/18/2023 In a conviction by
defendant's guilty plea to operating a
vehicle while under the influence of
alcohol and/or drugs, the trial court erred
in accepting defendant's no-contest plea
to driving left of center because the plea
was not entered knowingly, intelligently
and voluntarily where the court failed

to comply with Traf.R. 10(D), mirroring
Crim.R. 1(E), setting forth the trial court's
obligations when accepting a plea of
guilty, no contest and not guilty; also,
the court erred in imposing a restitution
amount without determining the value of
the vehicle prior to the accident.

Search/Google search history/Harmless
error. State v. Grace | 2023-Ohio-3781 |
5th Appellate District | 10/17/2023 In a
conviction of complicity to aggravated
burglary, R.C. 2911.11(A)(1)/(B), although
the court of appeals found that the trial
court erred by denying a motion to
suppress evidence because the search
warrant violated the Fourth Amendment
requirement of particularity, rendering
invalid the search of defendant's Google
account and Google search history,
since defendant has not challenged the
sufficiency and weight of the evidence
of her conviction, the court of appeals
upholds the conviction, finding beyond
a reasonable doubt that the evidence
concerning a Google search for how

to rinse off mace did not contribute to
defendant's conviction, nor does the
improperly admitted testimony of the
elements involved in the Google search
overcome the overwhelming evidence
supporting the finding that defendant
participated in the crime of burglary as
found by the jury.

Appeal/Re-opening/Sentencing.

State v. Brodie | 2023-Ohio-3743 | 9th
Appellate District | 10/16/2023 In an
application to re-open appeal, App.R.
26(B), the trial court's judgment is
affirmed as to the issues raised in the
direct appeal, but reversed to the extent
that this matter must be remanded for
re-sentencing since the initial appellate
counsel failed to challenge the legality of
the sentence where appellant's offenses
took place prior to the effective date of
the amendments to R.C. 2929.14(A), and
he was not subject to an indefinite prison
term but was nonetheless sentenced

to one, and appellate counsel was
ineffective in failing to raise the issue on
appeal.

Plea/Advisements/Maximum penalty.
State v. Amin | 2023-Ohio-3761 | 11th
Appellate District | 10/16/2023 In

a conviction by plea to attempted
aggravated arson, R.C. 2909.02(A)

(3) and 2923.02(A), the trial court's
advisement to defendant of the
maximum penalty she faced was wholly
deficient since the trial court and
prosecutor communicated contradictory
information to defendant during the
plea hearing and no effort was made

to explain the significance of definite
and indefinite sentencing under the
Reagan Tokes Law, constituting a
complete failure by the trial court to
comply with Crim.R. 11(C) and eliminating
defendant's burden to demonstrate she
was prejudiced by the trial court's error,
Mullins.

Ineffective assistance/Fine. State v.
Murray | 2023-Ohio-3762 | 11th Appellate
District 1 10/16/2023 In a conviction by
plea to aggravated possession of drugs,
defense counsel provided ineffective
assistance since, if counsel had filed

an affidavit of indigency, there was a
reasonable probability the trial court
would not have imposed a fine where
the pre-sentence investigation report
revealed evidence of indigency since
defendant is on government assistance,
has a limited educational background
and has an extensive criminal history;
remanded to allow defendant to file an
affidavit of indigency and for a hearing to
determine her indigency status pursuant
to R.C. 292918(B)(1) and 2929.19(B)

(5); also discussed, the trial court had

no duty at the plea hearing to advise
defendant that her right not to testify at
trial could not be used against her.

Sentencing/Community control
violation/Reserved sentence. State

v. Thompson | 2023-Ohio-3722 | 1st
Appellate District | 10/13/2023 In a
conviction by plea to felonies in three
cases, imposition and subsequent
violation of community control and
extension for an additional five years that
again was violated, with the trial court
imposing the 48 months of incarceration
that represented the "reserved" prison
terms the court referenced at the initial
sentencing hearing, the trial court erred
by failing to notify defendant at the
initial sentencing hearing of the prison
term that could be imposed for violating
community control and, on remand

for re-sentencing, the trial court may

not impose a prison term since merely
identifying a period of time as "reserved"
is not sufficient to explain to lay

persons that they could face a defined
term of incarceration for a violation of
community control, R.C. 292919(B)(4)
and Ward.

Evidence/Exclusion/Relevancy/Hearsay.
State v. Stalder | 2023-Ohio-3736 |

5th Appellate District [ 10/13/2023 On
remand from the Ohio Supreme Court
following reversal of the court of appeals’
holding that defendant established a
prima facie case of purposeful gender
discrimination in the removal of two
prospective jurors by the state's exercise
of two peremptory challenges in a
prosecution of defendant for sexual
imposition, the court of appeals holds
that the trial court did not infringe on
defendant's constitutional right to a fair
trial by excluding evidence of the victim's
termination from the carryout long after
she was assaulted since not relevant,
nor when the trial court denied into
admission defense counsel's inquiry with
an officer about statements made or not
made by the victim since the statements
were properly excluded as hearsay.

Sentencing/Failure to comply/License
suspension. State v. Casiano | 2023-
Ohio-37111 8th Appellate District |
10/12/2023 In an appeal by the state,
the trial court erred by imposing a
suspended prison sentence and an
incorrect driver's license suspension
term in a conviction by plea to, inter
alia, failure to comply, R.C. 2921.331(B),
where the trial court stated on the
record and in the sentencing entry

that a 36-month suspended sentence
was imposed on the failure to control
count, the sentence is contrary to law
since under R.C. 2929.19(B) and prison
terms and community-control sanctions
are mutually exclusive and cannot

be imposed at the same time on the
same count of conviction, Anderson;
also, R.C. 2921.331(E) and 4510.02(A)(1)
provide that a Class One driver's license
suspension is mandatory for the second
failure to comply that is a felony, and
thus the 36-month license suspension is
contrary to law.

Sentencing/Reagan Tokes notifications.
State v. Hatchell | 2023-Ohio-3713

| 8th Appellate District | 10/12/2023

In convictions in two cases by plea

in one case to abduction, R.C.
2905.02(A)(1), burglary, R.C. 291112(A)
(3), and improperly discharging into a
habitation, R.C. 2923.161(A)(1), and in
the other case to felonious assault, R.C.
290311(A)(1), with a three-year firearm
specification, and having weapons
while under disability, R.C. 292313(A)
(2), the trial court failed to provide the
Reagan Tokes Law R.C. 2929.19(B)(2)
(c) notifications and case is remanded
to provide defendant with the requisite
notifications; also, the trial court's
sentences on the abduction and
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Criminal (Continued)

having weapons while under disability
convictions are contrary to law and are
remanded for re-sentencing.

Speedy trial/New charge. State v. Love |
2023-0Ohio-3690 | 11th Appellate District
110/10/2023 In convictions for resisting
arrest, felonious assault and assaulting
or harassing a police dog or horse, in
which an officer received serious injuries
caused by defendant while attempting to
arrest defendant on warrants for parole
violations, the trial court's denial of
motion to dismiss the felonious assault
charge for a speedy trial violation was
not error since it was months after the
initial injury before the officer knew that
there would be permanent scarring on
his wrist and permanent diminished
sensation in his left wrist and hand;
however, the facts supporting the
supplemental indictment for harassing

a police dog were known at the time of
the initial indictment and were subject
to defendant's speedy trial rights, and
the resulting misdemeanor conviction is
vacated.

Speedy trial/Incarceration on other
charges/Notice. State v. Williams |
2023-0Ohio-3647 | Supreme Court of
Ohio 1 10/10/2023 Court of appeals
erred by reversing the trial court's grant
of prisoner's motion to dismiss a new
indictment for, inter alia, aggravated
robbery on speedy trial grounds,

R.C. 2941.401, since defendant was
incarcerated on other charges when
charged in the new case, and he
satisfied the R.C. 2941.401 "causes to
be delivered" requirement by providing
written notices to the warden of the
institution where he was then imprisoned
and a request for final disposition,
notwithstanding the warden's failure

to deliver any of the notices to the
prosecuting attorney and appropriate
court.

Sex offender registration. State v. Reyes
| 2023-0Ohio-3644 | Supreme Court of
Ohio 110/10/2023 Judgment of the court
of appeals is reversed on the authority of
State v. Schilling, __ Ohio St.3d __ 2023-
Ohio-3027, N.E.3d __, and cause is
remanded to the court of appeals for
further consideration based on the Ohio
Supreme Court's holding in Schilling;
appellant's motion to remand is denied
as moot.

Sentencing/Post-release control. State
v. Zachman | 2023-0Ohio-36611 2nd
Appellate District | 10/06/2023 In a
conviction by plea to failure to comply,

8

R.C. 2921.331(B), the trial court erred by
advising defendant at disposition that
he could be placed on post-release
control (PRC) "for up to 2 years," and
also, failed to advise defendant of

the consequences of violating PRC at
disposition, and the court's judgment
entry was also incorrect in providing that
PRC was optional for up to two years
and its duration could be increased "up
to a maximum term of eight years;" also
discussed, jail-time credit.

Self-defense/Retreat. State v. Warth |
2023-0Ohio-3641 | 1st Appellate District |
10/06/2023 In a conviction of two counts
of felonious assault, R.C. 2903.11(A)(1)
and (2), arising out of a confrontation of
neighbors in which defendant shot an
unarmed neighbor who was standing
on a public sidewalk after initially
confronting defendant and his mother
while the neighbor was on their porch
and defendant and his mother were
standing behind a screen door in their
house where, although defendant

did not have a duty to retreat, R.C.
2901.09(B), fact finders may consider
retreat evidence to determine who was
at fault in creating the situation leading
to the affray, and defendant approached
his neighbor as she stood on a public
sidewalk in front of defendant's house
and he shot her twice while they were
arguing, even though she displayed no
weapon.

Violating a protection order/
Sentencing/Community control
overbroad. State v. Allen | 2023-
Ohio-3655 | 2nd Appellate District |
10/06/2023 Conviction of two fifth-
degree felony charges of violating

a protection order by defendant
contacting his ex-wife's employer, the
county sheriff's office, by two emails
and phone calls, was not error since the
terms of the protection order prohibited
defendant from contacting his ex-wife's
employer and defendant signed it; the
trial court did err by imposing certain
special conditions of community control
that were unreasonably overbroad

that unnecessarily limited defendant's
speech and ability to arrange visitation to
see his son; also discussed, joinder and
ineffective assistance.

Sentencing/Invited error/Marsy's

Law. State v. Thorp | 2023-Ohio-3629

| 8th Appellate District | 10/05/2023

In a conviction by plea to theft,
telecommunications fraud, identity fraud
and two counts of money laundering,
defendant's acceptance of guilt to

the charged theft offense that is not
cognizable under the Ohio Revised

Code is treated as invited error where
plea was validly made, and the state's
decision to reduce the degree of the
theft offense originally charged to a
felony of the second degree was made
pursuant to the terms of a negotiated
plea agreement; the provisions of
Marsy's Law supersede the defendant's
rights involving ability to pay under R.C.
2929.19(B)(5), Rudolph, but the state
concedes that the trial court erred by
imposing restitution in an amount that
exceeded $223,000 where the trial court
advised that was the maximum amount
that could be imposed; also discussed,
civil settlement implications.

Sentencing/Allied offenses/Res
judicata. State v. Wooden | 2023-
Ohio-3624 | 8th Appellate District |
10/05/2023 In a conviction by plea

to attempted murder and attempted
felonious assault where the court of
appeals dismissed the first appeal

for lack of a final, appealable order
because the trial court failed to impose
a sentence on the attempted felonious
assault count, on a second appeal the
court of appeals affirmed the convictions
but vacated the sentences because the
trial court failed to provide the violent-
offender notice required by Sierah's

Law and, on a third appeal, defendant's
challenge to the trial court's imposition of
compound sentences on the attempted
murder and attempted felonious assault
offenses, with defendant claiming that
the sentences should have been merged
as allied offenses, is barred by res
judicata, Phillips.

Sentencing/Consecutive sentences/
Nunc pro tunc entry. State v. Frost |
2023-0Ohio-3637 | 10th Appellate District
[10/05/2023 In a conviction by plea to
voluntary manslaughter, R.C. 2903.03,
and tampering with evidence, R.C.
292112, the state concedes error in the
trial court's failure to make a consecutive
sentence finding in the judgment entry,
but a trial court's inadvertent failure to
incorporate the statutory findings in the
sentencing entry after properly making
those findings at the sentencing hearing
does not render the sentence contrary to
law, Bonnell; remanded with instructions
for the trial court to correct the clerical
mistake by a nunc pro tunc entry.

Pre-indictment delay. State v. Jenkins |
2023-0Ohio-3622 | 8th Appellate District
[10/05/2023 Following a remand of
two cases from the Ohio Supreme
Court in which the Court held that the
court of appeals erred in holding that
defendants established they were
prejudiced by the period of pre-



https://www.supremecourt.ohio.gov/rod/docs/pdf/11/2023/2023-Ohio-3690.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/11/2023/2023-Ohio-3690.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/11/2023/2023-Ohio-3690.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/0/2023/2023-Ohio-3647.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/0/2023/2023-Ohio-3647.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/0/2023/2023-Ohio-3647.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/0/2023/2023-Ohio-3644.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/0/2023/2023-Ohio-3644.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/0/2023/2023-Ohio-3644.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-3661.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-3661.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-3661.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/1/2023/2023-Ohio-3641.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/1/2023/2023-Ohio-3641.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/1/2023/2023-Ohio-3641.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-3655.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-3655.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/2/2023/2023-Ohio-3655.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3629.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3629.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3624.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3624.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3624.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/10/2023/2023-Ohio-3637.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/10/2023/2023-Ohio-3637.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/10/2023/2023-Ohio-3637.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3622.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3622.pdf
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3622.pdf

indictment delay and, on remand to the
trial court, the trial court did not err when
it reinstated the defendants' convictions
of rape, complicity to commit rape

and kidnapping where the evidence
presented was sufficient to demonstrate
the defendants did engage in sexual
conduct with the victim by purposely
compelling her to submit by force or
threat of force; convictions are reinstated
with original sentences.

New trial/Leave to file delayed motion/
Crim.R. 33(B). State v. Hale | 2023-
Ohio-3626 | 8th Appellate District |
10/05/2023 Following a 2005 conviction
of, inter alia, aggravated murder and
imposition of, inter alia, the death penalty
that was affirmed by the Ohio Supreme
Court in 2008, the trial court abused its
discretion in denying appellant's 2022
Crim.R. 33(B) motion for leave to file

a delayed motion for a new trial since
appellant established a prima facie case
that he was unavoidably prevented
from moving for a new trial within the
time specified in Crim.R. 33(B) due to
the state's suppression of evidence and
the late discovery of the jury-selection
procedures involving racial factors in
Cuyahoga County; judgment is reversed
and case is remanded to the trial court
with instructions to grant appellant's
motion; dissenting opinion.

Sentencing/Consecutive sentences/
Nunc pro tunc order/Jail-time credit.
State v. King | 2023-0Ohio-3635 | 8th
Appellate District | 10/05/2023 In

an appeal of conviction by plea to
attempted robbery and assault, the
state concedes the trial court erred: by
imposing consecutive sentences for

a misdemeanor and felony; entering

a nunc pro tunc order for a matter not
merely clerical; issuing a nunc pro tunc
order after the case had been appealed;
and by failing to include jail-time credit
for days defendant had served in

jail; remanded for re-sentencing and
imposition of jail-time credit.

Right to counsel/Video recording of
interview/Prejudice. State v. Newberry |
2023-0Ohio-3623 | 8th Appellate District
1 10/05/2023 In convictions of, inter alia,
aggravated murder, the trial court did
not err by admitting a video recording
of an interview of defendant with police
investigators where the beginning of
the video included defendant consulting
with his attorney, but that portion of the
recording was not included in the video
that the jury viewed, and nothing in

the record suggests the state obtained
information that it used or could have
used at trial or in another way to be

detrimental to defendant; also discussed,
cell-phone records and ineffective
assistance of counsel.

Sentencing/Merger/Rape/Kidnapping.
State v. Williams | 2023-Ohio-3625 |

8th Appellate District | 10/05/2023 In

a conviction of rape and kidnapping,
the trial court did not err in not merging
the offenses as allied offenses of
similar import where the restraint was
prolonged because it took place over
several days, the confinement was
secretive because the victim was placed
into a private vehicle and then kept

in a private apartment, and thus the
kidnapping resulted in an increased risk
of harm to victim.

Sentencing/Reagan Tokes Law
notifications. State v. Searight | 2023-
Ohio-3584 | 1st Appellate District |
10/04/2023 In a conviction by plea to
two counts of fentanyl trafficking and
two counts of fentanyl possession,

all second-degree felonies, with the

trial court merging the possession
offenses with the trafficking offenses
and imposing two concurrent prison
terms of 3 to 4.5 years each, the trial
court erred in failing to advise defendant
of the Reagan Tokes Law sentencing
hearing notifications required under R.C.
2929.19(B)(2)(c), a mandatory directive;
remanded for proper sentencing
notifications, Greene.

Search/Warrantless inventory search of
vehicle. State v. Toran | 2023-Ohio-3564
| Supreme Court of Ohio | 10/04/2023

In a conviction by plea to carrying a
concealed weapon, improper handling of
a firearm in a motor vehicle and having

a weapon while under a disability, the
trial court's denial of motion to suppress
evidence obtained during a valid traffic
stop was not error since the warrantless
search was lawful under the U.S. Const.
Fourth Amendment where the failure

to submit a copy of written inventory-
search procedures into evidence in
support of the inventory-search did not
render the search per se unreasonable,
and officer's testimony explaining the
inventory-search policy, the enforcement
requirements and whether the policy
was followed, together with officer body-
camera video of the inventory search,
provided sufficient evidence to establish
the existence of those procedures, that
the officer who searched the vehicle
complied with the policy and that the
search was reasonable.

Sentencing/Defendant's presence.
State v. Fadley | 2023-Ohio-3573 |
5th Appellate District | 10/03/2023 In
a conviction by plea to aggravated

trafficking and drug possession of
methamphetamine, the trial court erred
in sentencing defendant because the
sentence pronounced on the record in
defendant's presence differed from that
stated in the judgment entry of sentence
for the maximum term but, since the
greater sentence made in the journalized
entry was correct pursuant to the
Reagan Tokes Law, case is remanded

to the trial court for re-sentencing to
impose the correct sentence in the
presence of defendant in accordance
with Crim.R. 43(A)(1).

Sentencing/Appointed counsel costs/
Civil assessment. State v. Saxer | 2023-
Ohio-3548 | 6th Appellate District |
09/29/2023 In a conviction by plea to
illegal conveyance of drugs onto the
grounds of a detention facility, although
the trial court did not err by imposing

a prison sentence where the court
considered the statutory criteria in R.C.
292911 and 292912, and considered
defendant's present and future ability

to pay the amount of the fine, costs of
prosecution, court-appointed counsel
costs and any supervision fees, but the
court did err by failing to denominate the
court-appointed-counsel fees as a civil
assessment, Taylor; remanded to the
trial court to include the civil assessment
of the costs of appointed counsel in a
separate judgment entry.

Animals/Failure to confine dog/
Abandoning animal/Registration.

State v. Harding | 2023-Ohio-3508 |

2nd Appellate District | 09/29/2023
Convictions for failure to confine a

dog, R.C. 955.22, and abandoning
animals, R.C. 959.01, was not error since
defendant was the owner, keeper or
harborer of the dog because she had
exercised physical possession and
control over the dog when she took it to
her residence and managed its care for a
couple of days, and defendant admitted
in her testimony that she should have
kept the dog until she found it a home,
but the conviction for failure to register

a dog, R.C. 955.21, was error because
there was no evidence presented
establishing the dog was more than
three months of age, and also, the time
frame in which defendant found the dog
prevented her from being able to comply
with the registration requirements of R.C.
955.01.

Indictment/Dismissal/Spoilation of
evidence. State v. Williams | 2023-
Ohio-3526 | 11th Appellate District |
09/29/2023 In a prosecution for, inter
alia, vehicular homicide and vehicular
manslaughter, the trial court did not

9
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Criminal (Continued)

err in granting a motion to dismiss an
indictment based upon spoliation of
evidence since the burden shifted from
defendant to the state to demonstrate
the destroyed evidence was not
materially exculpatory where the trial
court found that the motorcycle involved
in the accident could have provided
potentially useful evidence to the
defense, and the evidence supports
the conclusion that the trooper,

with knowledge of the request for
preservation as well as the motorcycle's
location, did not place a hold on the
vehicle and permitted its release to a
third party that reasonably rose to the
level of conscious wrongdoing.

Jury trial/Waiver. Columbus Pros.
Office v. J.M. | 2023-Ohio-3555 | 10th
Appellate District | 09/29/2023 In a
bench trial conviction of domestic
violence and assault, the trial court
erred in conducting a bench trial without
first obtaining, in open court, a valid
waiver of defendant's right to a jury trial,
and defendant's signing of a pre-trial
document waiving trial by jury was not
effective to waive defendant's right to

a jury trial; also discussed, "omnibus"
sentence.

Search/Motion to suppress/Probable
cause. State v. Hopkins | 2023-
Ohio-3585 | 7th Appellate District |
09/29/2023 In a conviction of, inter

alia, murder, the trial court did not err in
denying a motion to suppress evidence
obtained through officer's use of a key
found in the backseat of the car used in
the shooting of a victim that was used to
unlock the door to defendant's residence
since officer's unlocking a door for

the purpose of linking a suspect to a
residence is such a minor search that it
does not violate the Fourth Amendment,
and the officer already had probable
cause to believe the key belonged to
defendant since his DNA was a major
contributor to the sample found on

that key, a photograph on defendant's
Facebook page depicted the keychain
hanging from his belt loop and officer
used the key solely to turn the lock and
he did not push the door open.

Plea/Conceded error. State v. Brown |
2023-Ohio-3536 | 6th Appellate District

1 09/29/2023 In a conviction by Alford
plea to abduction, domestic violence and
failure to comply, plea was not validly
made where the trial judge promised the
defendant that concurrent sentences
would be imposed on the abduction

and domestic violence counts but

10

failed to do so, and the state concedes
error; remanded with instructions that
defendant be given the opportunity to
withdraw his pleas and proceed to trial.

Sealing/Findings on the record. State

v. Fasnaugh | 2023-Ohio-3539 | 6th
Appellate District | 09/29/2023 Trial
court's denial of 2022 application to seal
a dismissed 2008 indictment for gross
sexual imposition, R.C. 2907.05(A)(1), and
to seal a conviction by a plea of guilty

to disorderly conduct, R.C. 291711(A)(2),
for the same conduct was error since
R.C. 2953.52 as the "non-conviction-
sealing statute" and R.C. 2953.32 as the
"conviction-sealing statute" both apply,
and the trial court failed to make findings
on the record balancing the requisite
factors on the record as required by

R.C. 2953.52(B)(2)(d) for sealing non-
conviction records, and the trial court
also failed to make findings on the
record balancing the requisite factors as
required by R.C. 2953.32(C)(1) for sealing
the conviction records; reversed and
remanded for the trial court to conduct
the full analysis required by R.C. 2953.52
and 2953.32, and to place its findings on
the record.

Sex offenses/DNA expert at state
expense/Fair trial. State v. Ruiter |
2023-0Ohio-3594 | 7th Appellate District
109/29/2023 In a conviction of 73
counts of sex offenses, including rape,
attempted rape, sexual battery and gross
sexual imposition of defendant's minor
stepdaughter and two minor daughters,
the trial court's denial of defendant's
motion for a DNA expert at the state's
expense denied defendant a fair trial
since a DNA expert was germane to a
defense to the DNA lab report and the
expert who testified for the state at trial,
Mason; also discussed, gross sexual
imposition convictions are affirmed,;
dissenting opinion that the state need
not provide state-funded DNA expert to
defendant.

Zoning/Poultry or livestock/Vagueness.
State v. Carlson | 2023-Ohio-3514 |

9th Appellate District | 09/29/2023

In a bench conviction of violation of
municipal zoning ordinance prohibiting
"poultry or livestock" from being "kept
on land within the Village," defendant's
possession of ducks on her property
did not violate the ordinance where
defendant testified that they were

kept as pets, and the prohibition as to
"poultry" in the municipal ordinance is
unconstitutionally void for vagueness
since the word "poultry," without further
definition, is vague in all its applications.

Sentencing/Earned credit. State v.
Coons | 2023-0Ohio-3506 | 2nd Appellate
District | 09/29/2023 In a conviction

by plea to gross sexual imposition and
corrupting another with drugs, the

trial court erred by finding defendant
ineligible for any earned credit since,
although there is a provision making
defendant ineligible for credit for gross
sexual imposition, R.C. 2967.193(A)(3)
and (C)(3), there is no provision making
defendant ineligible for reductions in his
prison sentence for corrupting another
with drugs.

Plea/Constitutional rights advisement.
State v. Shannon | 2023-Ohio-3483 |

8th Appellate District | 09/28/2023 In

a conviction by plea to fourth-degree
felony theft, R.C. 2913.02(A)(1), the state
concedes that the trial court failed to
comply with Crim.R. 11(C)(2)(c) when it did
not advise defendant of his constitutional
rights prior to accepting his guilty plea,
Brinkman.

Domestic violence/Parental discipline.
State v. Brown | 2023-Ohio-3604 |

7th Appellate District | 09/28/2023
Conviction of domestic violence, R.C.
2919.25(A), of father involving his 11
year-old daughter met the sufficiency
and weight of evidence standards
where there was testimony that
defendant struck his child across the
kneecap in a fit of rage that appeared
disproportionate to the child's offense
of refusing to return home from a
neighbor's house, with defendant using
a fairly substantial stick measuring three
and one-half to four feet long and one
and one-half to two inches thick, and
defendant supported his actions merely
by explaining that he struck his child

for what amounts to a minor offense
because he was raised on corporal
punishment, and the temporary redness
on the child's knee area was sufficient
to constitute physical harm under the
statute.

Indictment/Sufficiency. State v. Nelson
| 2023-0Ohio-3566 | 4th Appellate
District | 09/28/2023 In a conviction of,
inter alia, aggravated murder, murder
and conspiracy to commit murder, the
indictment charging defendant with
conspiracy to commit aggravated murder
or murder was fatally defective because
it failed to allege a specific, substantial
act in furtherance of a conspiracy

as required by R.C. 2923.01(B); also
discussed, imposition of a life sentence
without parole on a 20 year-old is not
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cruel and unusual punishment since his
sentence is not disproportionate to the
crime, nor does it shock the community's
sense of justice.

Search/Fruit of the poisonous tree.
State v. Smith | 2023-Ohio-3587 | 7th
Appellate District | 09/28/2023 In a
conviction of drug-related offenses that
occurred after defendant's arrest when
drugs were found in his possession after
he was transported to the county jail, the
trial court's denial of motion to suppress
was error since officer conceded that
defendant never expressly invited him
inside his hotel room that defendant
was sharing with another person and
the other person also did not invite

the officer into the room, the officer's
conduct in searching the room was not
pursuant to the occupants' consent, the
drugs officer found in the room were not
in plain view, and all other evidence of
drugs were excluded pursuant to the fruit
of the poison tree doctrine; the trial court
judgment is reversed and remanded to
allow the state to determine if sufficient
evidence remains to try the case without
the use of any evidence gathered

after the officer entered the hotel

room occupied by defendant without
permission.

Evidence/Hearsay/Adoptive admission/
Joinder. State v. Hubbard | 2023-
Ohio-3468 | 8th Appellate District |
09/28/2023 In a conviction of felonious
assault that resulted in the victim's death,
the trial court did not err by allowing a
witness to testify about statements made
by defendant in the witness' presence
since it was admissible as an adoptive
admission and, as a result, defendant
also failed to demonstrate plain error by
the joinder of his trial with the trial of the
other defendants.

Search/Suppression/Non-consensual
encounter. State v. lvery | 2023-
Ohio-3495 | 10th Appellate District

1 09/28/2023 In a prosecution of
defendant for carrying a concealed
weapon and having weapons while
under disability, the trial court's grant

of defendant's motion to suppress was
not error since officer did not have
probable cause to arrest defendant or

a reasonable, articulable suspicion to
stop him under Terry since the stop was
not consensual when defendant walked
away from officer after defendant tried
to disengage from the officer numerous
times and told the officer he was going
home, but the officer continued pursuing
and attempting to engage defendant

without having a reasonable suspicion
that defendant was engaging in criminal
activity; also discussed, good-faith
exception.

Attorney-Client/Appointed counsel
fees/Serious mental illness. State v.
Ahmed | 2023-Ohio-3464 | 7th Appellate

District | 09/27/2023 In an appeal of
the trial court's denial of appointed
counsel's motion for fees incurred

in pursuing a serious mental illness
post-conviction petition in defendant's
capital case, the trial court erred where,
although it granted counsel's motion to
be appointed counsel, it later denied all
fees because counsel did not secure
defendant's consent before filing the
petition, and the court of appeals holds
that defense counsel was entitled to
receive fees due to her appointment,
and it was unreasonable for the trial
court to find her fees could be wholly
eliminated after her appointment under
the circumstances of this case, R.C.
2953.021(J)(1), and Prof.Cond.R. 114(a),
(b); remanded with instructions to

grant the fee application to the extent
warranted by law.

Speedy trial/Minor misdemeanor. State
v. Myers | 2023-Ohio-3413 | 4th Appellate

District | 09/22/2023 In a conviction of
minor misdemeanor failure to maintain
an assured clear distance ahead, the
trial court erred by denying defendant's
motion to dismiss for violation of the
Speedy Trial Act, R.C. 2945.71, et seq.,
even if defendant had orally requested
a continuance of the matter for
purposes of holding a pretrial hearing,
because there was no written motion
filed, the granting of a continuance
violated Traf.R. 18, nothing in the record
indicates that defendant requested a
pretrial hearing or that he requested a
continuance and Traf.R. 18 requires that
in traffic cases "[c]Jontinuances shall be
granted only upon a written motion that
states the grounds for the requested
continuance," and there was no explicit
waiver of defendant's speedy trial rights;
remanded to the trial court for discharge,
R.C.2945.73.

Disorderly misconduct/Sufficiency
and weight. State v. Bradfield | 2023-
Ohio-3389 | 2nd Appellate District |
09/22/2023 Conviction of disorderly
misconduct, R.C. 2917.11(B)(2), did not
meet the sufficiency and weight of
evidence standards since the evidence
admitted did not provide an affirmative
showing of dangerousness where the
sole fact that an individual is intoxicated
does not give rise to a[n] * * * infraction,"
McCurdy.

Right to remain silent/Waiver. State v.
Dorff | 2023-Ohio-3424 | 7th Appellate
District | 09/21/2023 In a conviction

of aggravated possession of drugs,
R.C. 2925.11(A), the trial court did not
commit plain error by not finding that
the prosecutor violated defendant's Fifth
Amendment right to remain silent by
repeatedly commenting on defendant's
decision to remain silent since defense
counsel on direct examination asked
defendant about the officers' lack of
questioning of him about the drugs
found and why he did not volunteer

his explanation to them in an apparent
attempt to bolster his testimony, and
thus the defense opened the door for
the state to counter with evidence and
arguments about defendant's silence.

Sentencing/Firearm specification/
Mandatory prison sentence/Community
control. State v. Logan | 2023-Ohio-3353
| 8th Appellate District | 09/21/2023

In an en banc request consideration

to resolve an intra-district conflict of
whether R.C. 2929.13(F)(8) requires

a mandatory prison term, precluding
community control, on an underlying
felony where a defendant pleads guilty
to a corresponding firearm specification,
the court of appeals holds that in a
conviction by plea to attempted having
weapons while under disability, a fourth-
degree felony, including a one-year
firearm specification that defendant also
pled guilty to, the trial court did not err
by sentencing defendant to a mandatory
prison term of one year, attributed to the
firearm specification, to be followed by

a two-year term of community control

for the underlying felony, rejecting the
state's claim on appeal that the trial court
was required to impose a mandatory
prison term on both the underlying
felony and the specification.

Search/Suppression. State v. Parrish

| 2023-0Ohio-3356 | 8th Appellate
District | 09/21/2023 In an appeal by

the state of the trial court's grant of a
motion to suppress in a prosecution of
having weapons while under disability
and carrying concealed weapons, the
trial court did not err in suppressing
weapons seized in violation of the Fourth
Amendment since, even though officer's
testimony of her observations leading

to defendant's detainment established
reasonable articulable suspicion for

an investigatory stop for gambling, no
testimony was presented that defendant
had any evidence of gambling on his
person or weapons on him when he
was detained, and no testimony was
presented as to how guns found

along defendant's path were observed,

1"
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Criminal (Continued)

secured or linked directly to him and
those weapons are subject to exclusion
under the fruit of the poisonous tree
doctrine.

New trial/Recantation. State v.
Thompson | 2023-Ohio-3358 | 8th
Appellate District | 09/21/2023 Following
a 2001 conviction of three counts of
rape, R.C. 2907.02, of defendant's seven
year-old son that was affirmed and

a 2002 denial of a petition for post-
conviction relief that was affirmed, the
trial court's denial of 2022 amended
motion for leave to file a delayed
motion for a new trial was error where
the alleged victim was 29 years-old at
the time of the hearing on the motion
and even viewing the recantation with
extreme suspicion, the court of appeals
finds this to be the exceptional case in
which the witness' recantation warrants
reversal because it was unreasonable
for the trial court to conclude the
recantation was not credible where

the witness provided a complete and
unambiguous recantation of his trial
testimony.

Plea/Withdrawal/Jurisdiction. State v.
Enyart | 2023-Ohio-3373 | 10th Appellate

District | 09/21/2023 Following a
2007 conviction in two cases by plea
to sexually-oriented felony offenses
involving multiple minors that was
affirmed, and the trial court’s denial of
2017 Crim.R. 32.1 motion to withdraw
plea that was affirmed based on lack
of jurisdiction pursuant to Special
Prosecutors, the trial court's denial of
appellant's 2022 motion to withdraw

plea was error since the court of appeals'

reliance on Special Prosecutors for

its prior decisions denying appellant's
attempts to withdraw his plea no longer
applies to post-sentence motions to
withdraw a guilty or no contest plea
filed pursuant to Crim.R. 321 as a result
of the Ohio Supreme Court's holding in
Janas, and thus the trial court did have
jurisdiction to consider the merits of
appellant's motion to withdraw his plea;
remanded for further proceedings.

Restitution/Fair market value. State v.
Moore | 2023-Ohio-3318 | 1st Appellate
District | 09/20/2023 In a conviction by
plea to criminal damaging arising out
of defendant's car rear-ending another
car, the trial court erred in awarding a
restitution amount that was based on
the cost of a replacement vehicle since
the restitution amount should have
been limited to the fair market value of
the vehicle "immediately prior to the
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accident," and the record contains no
competent and credible evidence to
establish the market value of defendant's
vehicle prior to the accident.

Ineffective assistance/Fair trial/Prior
bad acts/Cumulative effect. State v.
Bruce | 2023-Ohio-3298 | 3rd Appellate
District | 09/18/2023 In a conviction

of, inter alia, three counts of rape of

a minor, defense counsel provided
ineffective assistance by failing to object
to introduction of inadmissible exhibits or
testimony about 30 occasions identified
in defendant's brief of unfairly prejudicial
testimony given at trial of defendant's
prior acts that should not have been
introduced unchallenged, as well as the
introduction of unredacted interviews

by officers that contain more prejudicial
versions of the same information in
addition to other prejudicial opinion
evidence and other prior bad acts
evidence that also should not have been
admitted into evidence as unchallenged
exhibits, and the cumulative effect of
these errors was to deny defendant his
right to a fair trial, Evid.R. 404(B), Powell.

Sentencing/Jail-time credit. State

v. Stewart | 2023-Ohio-3279 | 2nd
Appellate District | 09/15/2023 In a
conviction by plea to disrupting public
service, R.C. 2909.04(A)(1), and of
endangering children, R.C. 2919.22(A),
the state concedes that the trial court
failed to notify defendant at the time of
sentencing of the total number of days
of jail-time credit that he was entitled
to, R.C. 2929.19(B)(2)(g)(i) and Ohio
Adm.Code 5120-2-04; also discussed,
the trial court considered the statutory
sentencing criteria in R.C. 2929.11

and 2929.12, the sentence is within

the authorized statutory range and a
trial court is not required to make any
findings or give its reasons for imposing
a maximum or more than minimum
sentence.

Search/Motion to suppress/Automobile
exception. State v. O'Neal | 2023-Ohio-
3268 | 1st Appellate District | 09/15/2023
In a prosecution for the unlawful
possession of a firearm and two drug
offenses, the trial court's grant of motion
to suppress was error since officer

had a reasonable suspicion to detain
and investigate defendant, who was a
passenger in a vehicle, where officer
observed a handgun in defendant's
waistband when entering the vehicle and
officer was justified in believing that the
individual may be armed and presently
dangerous, and thus officer was
permitted to conduct a limited protective
search for concealed weapons during

the traffic stop, as well as a search of
the car when no weapon was found

on defendant, under the automobile
exception to a search warrant based on
the officer's observation of defendant
entering the vehicle with a weapon and
no weapon was found on him when the
vehicle was stopped and defendant
searched.

Self-defense/Jury instruction. State v.
Irvin | 2023-0Ohio-3274 | 2nd Appellate
District | 09/15/2023 On remand from
the Ohio Supreme Court for the court
of appeals to conduct a harmless-error
analysis to determine whether the trial
court's misallocation of the self-defense
burden of proof requires reversal of
defendant's convictions for murder and
felonious assault, the court of appeals
holds that defendant was entitled to a
self-defense jury instruction, Brooks,
where defendant testified the other
person smelled of alcohol, was acting
irrationally by displaying unprovoked
aggression and had struck him in the
head with a rifle that he continued to
hold, and thus was sufficient evidence
for a trier of fact to conclude that
defendant's use of deadly force was
necessary to protect himself and, under
the circumstances, defendant had no
duty to retreat; also, the trial court's
erroneous allocation of the burden of
proof on self-defense was not harmless
error; remanded for new trial.

Sealing/Rehabilitation. State v. G.H. |
2023-0Ohio-3269 | 1st Appellate District
| 09/15/2023 Denial of applications to
seal records of a 2016 conviction for
misdemeanor assault, R.C. 290313,

and a 2017 misdemeanor conviction

for violation of a protection order, R.C.
2919.27, was error since the trial court's
reasoning for determining that there
was an insufficient demonstration of
rehabilitation because of the nature of
the offenses was an abuse of discretion
since this reasoning runs counter to the
legislature's determination that certain
types of offenses and a certain number
of offenses are eligible to be sealed, and
"the nature of the offense cannot provide
the sole basis to deny an application

to seal records," R.S., including certain
offenses of violence, and the state and
city presented no argument as to what
governmental interest is served by
denying the applications.

Sentencing/Mandatory term of
imprisonment/Post-release control.
State v. Sheppeard | 2023-Ohio-3278
| 2nd Appellate District | 09/15/2023
In a conviction by plea to OVI, R.C.
451119(A)(1)(a), the trial court erred by
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failing to impose a mandatory term
of imprisonment of 60 days, and the
court also failed to properly impose
post-release control at sentencing
and incorrectly stated in its judgment
entry that post-release control could
be increased to a maximum term of
eight years; remanded for the proper
imposition of post-release control and
imposition of the required mandatory
prison term.

Evidence/Confrontation Clause.

State v. Stevens | 2023-Ohio-3280 |

4th Appellate District | 09/14/2023 In

a conviction of, inter alia, aggravated
burglary, R.C. 2911.11(A)(1), although
defendant's constitutional right to
confront evidence against him was
violated by the trial court allowing a

Call Detail Record to be introduced

into evidence by the state during the
testimony of an officer since the trial
record contains no certification or
affidavit authenticating the record as a
business record, and no cellular service
provider representatives for defendant's
or another participant's in the crime were
subpoenaed to testify at trial, the error
did not affect defendant's substantial
rights in view of the other evidence
presented of a recorded statement by
defendant and another participant in
the crimes, who was a state witness,
which demonstrated that defendant was
a participant in the crimes, West and
McAlpin; also discussed, pre-indictment
delay and other acts evidence, Evid.R.
404(B).

Sentencing/Failure to comply/Plain
error. State v. McCollins | 2023-Ohio-
3248 | 8th Appellate District | 09/14/2023
In an appeal by the state of the
concurrent prison sentence imposed

for a conviction of, inter alia, failure to
comply, R.C. 2921.331(B), the trial court
committed plain error in sentencing
defendant to a 12-month prison term for
a misdemeanor offense since the state at
the plea hearing amended the charge of
failure to comply from a felony offense to
a misdemeanor offense and defendant
pled guilty to the amended offense,

and the trial court's ability to sentence
defendant was limited to a term of 180
days in jail; judgment is reversed in part
and cause is remanded to re-sentence
for a misdemeanor offense.

Sentencing/Suspension/Record for
review. State v. Zappa | 2023-Ohio-3197
| 9th Appellate District | 09/11/2023 In

a conviction of two counts of public
indecency, R.C. 2907.09(A)(1) and (A)
(2), by a patron of a spa massage, the
trial court erred in failing to suspend

defendant's 45-day jail term in its
judgment entry since it does not reflect
the trial court's stated intention to
suspend the jail-time as discussed on
the record, and defendant's claim that
the trial court erred in sentencing him
to 45 days in jail that was suspended is
without merit since defendant failed to
include the pre-sentence investigation
report as required by R.C. 2953.08(F) as
part of the record for review.

Evidence/Other Acts/Evid.R. 404(B).
State v. Handshoe | 2023-Ohio-3205 |
3rd Appellate District | 09/11/2023 In a
conviction of burglary, R.C. 291112(A)
(3), the trial court's admission into
evidence of testimony by a person who
lived with defendant about defendant's
involvement with her in the burglary was
not impermissible other acts evidence
under Evid.R. 404(B) since the Rule is
not implicated in this case because the
challenged testimony related directly to
actions of defendant that were intrinsic
to the crime charged in the indictment
and served to establish the manner

in which defendant was complicit in

the crime, R.C. 2923.03(A)(2); also
discussed, duplicate recordings, Evid.R.
1002 and 1003.

Sealing/Rehabilitation. State v. T.C.N. |
2023-Ohio-3156 | 8th Appellate District

| 09/07/2023 Denial of application to
seal record was error where applicant
was a police officer when she was
convicted by plea to theft from a
department store of goods in the amount
of $80.25, surrendered her peace officer
certification per her plea and completed
her sentence of community control,
applicant demonstrated rehabilitation

by her enrollment in school, efforts in
securing employment and no further
criminal activity, and her motion to
withdraw her guilty plea after she had
completed her sentence of community
control is insufficient to counter her
evidence of rehabilitation in attending
nursing school to provide for her two
young children.

Evidence/Judicial notice of prior
proceedings. State v. Boychi | 2023-
Ohio-3134 | 9th Appellate District |
09/06/2023 In a conviction of five counts
of failure to confine dogs, R.C. 955.22(C)
(1), the trial court erred by taking

judicial notice of prior proceedings in a
different case to establish that the prior
convictions were for violations of R.C.
955.22(C)(1) and that defendant was the
defendant in the prior proceedings since
those proceedings were matters outside
the record in this case, and thus not
subject to the court of appeals review,

R.C. 2945.75(B)(1), and the fact that the
prior judgment entries were for a loose
dog violation under R.C. 955.22(C) does
not fall within the judicial notice provision
in Evid.R. 201(B)(1) or (2); also discussed,
double jeopardy.

Anders brief. State v. Mills | 2023-Ohio-
3117 1 11th Appellate District | 09/05/2023
In a conviction of, inter alia, three counts
of felonious assault, R.C. 2903.11(A)

(2), and appellant's counsel's motion to
withdraw as counsel pursuant to Anders,
the court of appeals affirms judgment
after conducting an independent review
of the record and finding no arguable
issues necessitating the appointment

of new counsel and that the appeal is
wholly frivolous.

Sentencing/Jail-time credit. State v.
Dorazio | 2023-Ohio-3126 | 11th Appellate
District | 09/05/2023 Denial of jail-time
credit was error since " [w]here a later
sentencing court makes its sentence
concurrent with an earlier sentence, a
defendant is entitled to jail-time credit
in both cases for any time that he was
held in pre-trial confinement on both
cases simultaneously,' " Steinmetz, and
appellant was not given an opportunity
to post bond in this case until after

the trial court in another county had
sentenced him on separate charges.

Sentencing/Community control.

State v. Fountain | 2023-Ohio-3111|

3rd Appellate District | 09/05/2023
After a 2019 conviction by plea to
counterfeiting, R.C. 2913.30(B)(2), (C),
and imposition to two years community
control including defendant pay
restitution to the municipal court, pay

a supervision fee and pay court costs
within one year, defendant pled guilty
in 2020 to tampering with evidence,
R.C. 292112(A)(2), (B), and imposition

to three years of community control,
with the state requesting community
control in the 2019 case be revoked
and, on the state's motion in 2022, the
trial court's extension of community
control in the first case until October
29, 2024 and continued community in
the second case until April 6, 2025 was
error since defendant was not provided
with a hearing, Crim.R. 32.3, and she
did not waive the minimum due process
requirements when the trial court
extended her community control.

Sealing/Eligibility. State v. VanWey |
2023-0Ohio-3116 | 5th Appellate District

| 09/05/2023 Trial court's grant of
application to seal record of convictions
of assault, R.C. 2903.13(A), was error
since applicant was also convicted in
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the same case of OVI, R.C. 451119(A)(1)
(a), that was not eligible to be sealed
and, since the assault conviction is part
of the same case, the applicant is not an
eligible offender and the case records
cannot be sealed, R.C. 2953.32 and
2953.36 (A)(2), Pariag.

Post-conviction relief/Hearing. State v.
Lucien | 2023-Ohio-3128 | 11th Appellate
District | 09/05/2023 Following a
conviction of burglary and abduction,
the trial court's dismissal of a petition

for post-conviction relief without a
hearing was error since "[iJf the trial court
dismisses a petition on the basis that it
fails to allege substantive grounds for
relief, the court must include findings of
fact and conclusions of law explaining
the reasons for that decision," Blanton,
and before deciding whether petitioner
is entitled to a hearing on his petition,
the court must "determine whether there
are substantive grounds for relief," R.C.
2953.21(D), Milanovich.

Sentencing/Judicial release. State

v. Kennedy | 2023-Ohio-3078 | 10th
Appellate District | 08/31/2023 In

an appeal by the state of the trial
court's grant of judicial release of
defendant following convictions by
pleas in three cases involving multiple
armed robberies, the state failed

to demonstrate that the trial court
committed reversible error since

the offender was eligible for judicial
release under former R.C. 2929.20(C)
(5), considering the aggregated non-
mandatory prison term over defendant's
consecutive sentences in the three
cases, and the trial court made the
necessary findings under former R.C.
2929.20(J) to permit judicial release
of an offender imprisoned for second-
degree felonies; also, defendant is not
ineligible for judicial release due to
unserved mandatory time.

Restitution/Hearing. State v. Davis |
2023-0Ohio-3064 | 8th Appellate District

| 08/31/2023 In a conviction by plea to
unauthorized use of a motor vehicle, R.C.
2913.03, the state concedes that the trial
court failed to engage in a due process
ascertainment of whether the amount of
restitution bore a reasonable relationship
to the loss since "[ilf the court decides to
impose restitution, the court shall hold

a hearing on restitution if the offender,
victim, or survivor disputes the amount,"
R.C. 292918(A)(1).
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Sex offenses/Sex offender registration/
Appellate review. State v. Schilling |
2023-0Ohio-3027 | Supreme Court of
Ohio | 08/31/2023 Denial of defendant’s
motion to terminate his duty to comply
with his Tier | sex offender registration
requirements was error where defendant
was convicted in 2008 pursuant to a
plea to attempted voyeurism in an Ohio
court, so defendant is eligible to have his
petition to terminate his duty to register
considered under R.C. 295015, and the
trial court's erroneous imposition of sex
offender registration under the Adam
Walsh Act instead of Megan's Law was
reviewable on appeal since the Adam
Walsh Act had not been enacted on the
date of the offense, and thus the sex
offender registration was not barred from
review by Henderson; also, Ohio's sex
offender registration and reporting laws
contain no provision tolling the period
during which a person convicted of a
sexually-oriented offense in Ohio must
register and report when the person
resides in another state and properly
registers and reports in the other state.

Marsy's Law/Appeal/Mootness. State v.
Davis | 2023-0Ohio-3012 | 3rd Appellate
District | 08/28/2023 In a bench trial in
which defendant was found not guilty

of criminal trespass, R.C. 2911.21(A),
alleged victim's claim that the trial court
violated her right to be present at trial
pursuant to Marsy's Law, Ohio Const. Art.
I, Sec. 10a(A)(2), because the trial court
ordered a separation of witnesses, the
court of appeals dismisses appeal as
moot since, even if the court of appeals
found the trial court erred by denying the
alleged victim's request to be present

at trial, there is no remedy that could be
provided since the trial court acquitted
defendant of the criminal trespass
charge and, since defendant may not be
tried again, there is no remedy that can
be provided.

Failing to disclose personal
information. State v. Frye | 2023-Ohio-
2967 | 1st Appellate District | 08/25/2023
Bench conviction of failing to disclose
personal information when requested

by a law enforcement officer, R.C.
2921.29(A)(1), was error since defendant
was not asked to disclose his name,
address or date of birth, but instead,
officer asked him whether he had his "ID"
that did not constitute the information
required by the statute since the plain
language of R.C. 2921.29(A)(1) does

not authorize an officer to request an
identification card or driver's license;
defendant is discharged from further
prosecution.

Confrontation Clause/Police video/
Self-defense. State v. Wilcox | 2023-
Ohio-2940 | 1st Appellate District |
08/23/2023 In a conviction of, inter alia,
murder, R.C. 2903.02(A) and (B), the trial
court violated defendant's Confrontation
Clause rights by allowing a prejudicial
police video interview of a non-testifying
witness at the scene of the murder to
be played at trial where the statements
directly undermined defendant's self-
defense claim; remanded for new trial.

Disseminating matter harmful

to juveniles/Freedom of speech/
Community standards. State v. Sebring
| 2023-0Ohio-2911 | 9th Appellate District
1 08/21/2023 In a conviction of, inter
alia, two counts of disseminating matter
harmful to juveniles, R.C. 2907.31,
defendant's claim that his conviction
violated his right to freedom of speech
under the First Amendment is without
merit since, under the statute, the
"prevailing standards in the adult
community as a whole with respect to
what is suitable for juveniles" applies,
not whether the juveniles found the
messages "new, shocking, or corrupt"
as defendant claims, R.C. 2907.01(E)(2),
and simply because the victims were

16 years-old and could legally consent
to the sexual conduct contained in the
messages he sent to them is insufficient
to meet defendant's burden that the
statute is unconstitutional.

Post-conviction relief/Evidence outside
the record. State v. Wright | 2023-
Ohio-2895 | 2nd Appellate District |
08/18/2023 Following a conviction of
three counts of rape that was affirmed
on appeal, the trial court's dismissal

of a petition for post-conviction relief
without a hearing was error in part where
the petition raised issues of ineffective
assistance of counsel and the claims
depended on factual allegations that
cannot be decided by examining the
trial record; the trial court also erred in
rejecting various claims because the
same issues had been raised on direct
appeal if matters outside the record are
presented in the petition on the issues;
and the trial court erred in categorically
stating that failure to call an expert and
reliance instead on cross-examination
did not constitute ineffective assistance
of counsel.

Criminal damaging/Sufficiency and
weight. State v. Guterba | 2023-Ohio-
2899 | 7th Appellate District | 08/18/2023
Conviction of criminal damaging, R.C.
2909.06, of an electrical box on a light
pole on property owned by a trust was
against the sufficiency and weight of
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evidence standards since the defendant
is a trustee of the trust, the pole and
junction box were permanent fixtures
and the parties stipulated that the trust
"would have never pressed any charges
against defendant, and defendant, as a
legal owner of the property, could not
criminally damage his own property.

Witnesses/Notes/Evid.R. 612. State

v. Henning | 2023-0Ohio-2905 | 6th
Appellate District | 08/18/2023 In a
conviction of, inter alia, involuntary
manslaughter, R.C. 2903.04(A) and

(D), where the decedent died from a
drug overdose from fentanyl that was
purchased by defendant and injected
into the victim by defendant, the trial
court did not err in granting the state's
motion to permit a prosecution withess
to use her notes to refresh her memory
where the notes had been disclosed

to defendant and reviewed by him
prior to the witness' testimony, Evid.R.
612, since defendant did not move to
have any of the witness' notes formally
admitted into evidence, and witness was
subject to cross-examination concerning
her recollection of the interactions

with defendant and the accuracy of
her "documentation;" also discussed,
Confrontation Clause and hearsay.

Contempt/Civil vs. Criminal. Miami
Twp. Bd. of Trustees v. Powlette | 2023-
Ohio-2890 | 2nd Appellate District |
08/18/2023 Trial court's imposition of

a $50,000 sanction against defendant
for his failure to cease using property
contrary to its zoning status was criminal
rather than civil in nature since it was
imposed for not taking the trial court
seriously by continuing to directly violate
the court's order not to use property
other than the way it is zoned, but

the court erred by applying the "clear
and convincing" standard of proof for
civil contempt, but imposing a criminal
contempt sanction; on remand, the trial
court is free to decide whether it wants
the contempt sanction to be civil or
criminal in nature, but it must apply the
proper standard of proof for the chosen
sanction.

Speedy trial/Pro se motion to dismiss.
State v. Givens | 2023-Ohio-2898 |

7th Appellate District | 08/18/2023

In a conviction of fourth-degree
misdemeanor criminal trespass, R.C.
2911.21(A)(1), defendant was denied his
speedy trial right, R.C. 2945.71, et seq_,
where the trial was rescheduled due to
the appointment and replacement of

numerous counsel, but defendant had
been and was unrepresented, and the
trial court treated him as acting pro se
when defendant filed his pro se letter to
the trial judge that the court of appeals
treated as a motion to dismiss that
preserved defendant's right to appeal
the alleged speedy-trial violation.

Trial/Trial proceedings/Recording/Due
process. State v. Wheeler | 2023-Ohio-
2884 | 1st Appellate District | 08/18/2023
In a bench conviction of two counts of
aggravated menacing, defendant's due
process rights were violated by the trial
court's failure to provide an adequate
recording of the trial proceedings
pursuant to Crim.R. 22, resulting in

an incomplete record for purposes

of appeal, the trial court certified that
the record remained incomplete and
could not be completed, and the state
conceded the record was incomplete
and could not be rectified by App.R. 9;
remanded for new trial.

Sentencing/Sex offender registration/
Nunc pro tunc entry. State v. Williams |
2023-0Ohio-2886 | 1st Appellate District |
08/18/2023 In a conviction of five counts
of pandering sexually-oriented matter, in
which the trial judge informed defendant
of his duty to register as a Tier |l sex
offender and had him sign a registration
notification form, but the judge failed

to include that requirement in the
judgment entry and, in the state's appeal,
defendant concedes the error, and
defendant agrees a remand for a nunc
pro tunc entry to correct the sentencing
entry is proper, Crim.R. 36.

Sentencing/Consecutive sentences/
Harmless error. State v. Pascale |
2023-Ohio-2877 | 8th Appellate District
| 08/17/2023 In a conviction by plea

to three counts of kidnapping, R.C.
2905.01(A)(3); seven counts of felony
endangering children, R.C. 2919.22(B)
(1)-(3); misdemeanor endangering
children, R.C. 2919.22(B)(1); and
tampering with evidence, R.C. 292112(A)
(1), and imposition of consecutive prison
sentences of 62 years to 67.5 years,
the trial court erred in sentencing

the misdemeanor conviction to be
served consecutively with the felony
sentences, R.C. 2929.41(B)(1), but the
error was harmless since it did not
affect the outcome of the proceedings
because defendant was not sentenced
to more time as a result of the trial
court's sentencing error; also discussed,
sentencing package doctrine and
consecutive sentences.

Appeal/Sua sponte reconsideration/
Motion to withdraw plea. State

v. Walton | 2023-Ohio-2879 | 8th
Appellate District | 08/17/2023 On sua
sponte reconsideration of decision

in State v. Walton, 2023-Ohio-2307,
after a conviction by plea to, inter alia,
aggravated vehicular homicide and OVI
in which the trial court denied a motion
to suppress the results of blood alcohol
tests, ruling that defendant's argument
that trauma from the accident increased
the blood alcohol percentage was a
weight of the evidence determination
for the jury and, on appeal, the
judgment was affirmed, the trial court's
denial, based on lack of jurisdiction of
defendant's subsequent Crim.R. 321
motion to withdraw plea, was error since
a trial court has jurisdiction to maintain
and determine a motion to withdraw a
guilty plea subsequent to an appeal and
an affirmance, Davis and Janas; reversed
and remanded for the trial court to
consider the merits of the motion.

Prosecutorial misconduct/Fair trial.
State v. Dukes | 2023-Ohio-2863 | 9th
Appellate District | 08/16/2023 In a
conviction of two counts of rape and
two counts of gross sexual imposition
of defendant's 10 year-old step-
granddaughter, the trial court's denial
of defendant's motion for a mistrial

for prosecutorial misconduct in cross-
examining defendant did not deprive
defendant of a fair trial where prosecutor
asked defendant: "You'd agree with me
you don't want to go back to prison, do
you, sir?" and on objection by defense
counsel, the trial court stated it would
give a curative instruction in the jury
instructions since defendant first
introduced the fact that he had been
to prison when discussing his previous
convictions and, given the context of the
state's question within the trial, the trial
court's granting defendant's objection,
and the curative instruction the judge
gave that defense counsel agreed to,
there was no fair trial violation.

Assault/Self-defense instruction. State
v. Cremeans | 2023-Ohio-2845 | 5th
Appellate District | 08/15/2023 In a
conviction of assault, R.C. 2903.13(A),
the trial court did not err in denying
defendant's motion for a self-defense
instruction, although the trial court
incorrectly considered credibility in
making its determination to deny a
self-defense instruction, it arrived at
the correct conclusion since video and
witness testimony and the video of the
incident do not support defendant's
claim that she was in fear of physical
harm and was not at fault for creating
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Criminal (Continued)

the situation giving rise to the assault
where the video shows defendant
striding boldly and animatedly back and
forth across her property line onto her
neighbor's property while simultaneously
inviting conflict by taunting her
neighbors.

Plea/Post-release control/Consecutive
sentences. State v. Hill | 2023-Ohio-2813
| 3rd Appellate District | 08/14/2023 In a
conviction by plea to failure to comply
with an order or signal of a police officer,
R.C. 2921.331(B), (C)(5)(a)(ii), and of
tampering with evidence, R.C. 2921.12(A)
(1), (B), and imposition of consecutive
prison sentences totaling 48 months and
to be served consecutively to a 859-day
prison term imposed by the trial court
for defendant's post-release control
violation, plea was not validly made
since the trial court's failure to inform
defendant that the court could impose as
part of the maximum sentence the post-
release control sentence consecutively
to the underlying felony offense
sentence pursuant to R.C. 2929.141(A)
violated Crim.R. 11(C)(2)(a), Bishop.

Speedy trial/Tolling/Multiple
indictments. State v. Otero | 2023-Ohio-
2807 | 9th Appellate District | 08/14/2023
In a prosecution for drug offenses, the
trial court erred in dismissing a second
indictment by erroneously concluding
any "tolling questions applicable in

the first case * * * do not apply to
[defendant's] [second] case[,]" and in
failing to perform a tolling analysis for
appellate review since tolling events
from defendant's first indictment also
apply to his second indictment “because
the charges in both criminal cases are
based on the same underlying facts and
circumstances," Blackburn and Crim.R.
48(B).

Sentencing/Community control. State
v. Campbell | 2023-Ohio-2815 [ 12th
Appellate District | 08/14/2023 Following
a 2019 conviction by plea to burglary,
imposition and violations of community
control, the trial court committed plain
error in the admission of the discharge
summary of a residential community
since, when questioned by the trial
court whether defendant was admitting
to the factual basis of the alleged
violation, she unequivocally denied
admitting to the allegation, the state did
not introduce evidence substantiating
the violation, and the trial court's sua
sponte producing a discharge summary
containing written allegations of the
alleged violation constituted a denial
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of defendant's due process right of
confrontation and cross-examination.

Jury/Instructions/Assault/Lesser-
included offense. State v. Liming

| 2023-0Ohio-2817 1 12th Appellate
District | 08/14/2023 In a conviction

of fourth-degree felony assault on a
peace officer, R.C. 2903.13(B), (C)(6),
and third-degree felony tampering with
evidence, R.C. 292112(A)(1), arising

out of a sting operation to apprehend
unlicensed deer hunters illegally hunting
on private properties in which officer,
while engaging in the sting, was shot
by defendant who was trespassing and
using a thermal optics scope with his
rifle in the area where a decoy deer
had just been placed, the trial court did
not err by not instructing the jury on
negligent assault, R.C. 2903.14(A), as a
lesser-included offense of assault, R.C.
290313(B), since negligent assault is not
a lesser-included offense of assault.

Trafficking drugs in vicinity of child/
Sentencing/Community control. State v.
Dunn | 2023-Ohio-2828 | 11th Appellate
District | 08/14/2023 In a conviction of,
inter alia, aggravated trafficking in drugs,
R.C. 2925.03(A)(1), (C)(1)(a), and trafficking
in the vicinity of a child, R.C. 2925.03(A)
(2), (C)(N)(b), the state did not provide
sufficient evidence that defendant
prepared to distribute a controlled
substance for sale within 100 feet of a
juvenile; also, the trial court properly

did not consider sentencing defendant
to community control because a pre-
sentence investigation had not been
provided, and the trial court did not err
in granting the state's motion in limine

to prevent the defense from introducing
evidence of uncover agent's prior
convictions, Evid.R. 404(B)(1).

Witnesses/Expert/Evid.R. 403 and 702.
State v. Huebner | 2023-Ohio-2803 |

6th Appellate District | 08/11/2023 In a
conviction of two counts of rape, R.C.
2907.02(A)(1)(b) and (B), of defendant's
two minor daughter's, the trial court
erred by excluding defendant's expert
witness testimony under Crim.R. 403(A)
since the evidence was relevant and
admissible where the prosecution
witnesses relied on interviews of the
children in giving testimony because "
'[h]Jow that information was obtained and
the accepted protocols on how to obtain
such information certainly are relevant, "
Gersin, and the expert standard does not
require definitive opinion for admissibility
and can be presented in terms of
possibilities, Evid.R. 702 and Thompson.

Sentencing/Community control. State

v. Bukovec | 2023-Ohio-2774 | 8th
Appellate District | 08/10/2023 Following
a conviction of misdemeanor assault and
aggravated menacing and imposition of
three years of community control, the
trial court erred by continuing community
control after imposing the maximum
six-month jail term for a prior failure to
report.

Jury trial/Waiver/Tampering with
records. State v. Solt | 2023-Ohio-2779

[ 10th Appellate District | 08/10/2023 In
a bench conviction of tampering with
records, the trial court erred by failing to
obtain a signed written waiver of a jury
trial from defendant, R.C. 2945.05, Pless;
however, since the result may prevent

a re-trial because "[a]n assignment of
error challenging the sufficiency of the
evidence is potentially dispositive of

a defendant's conviction and may not
be rendered moot by a remand on any
other assignment of error," Gideon, the
court of appeals finds that the evidence
was sufficient to support the conviction
for tampering with records.

Search/Traffic stop/Reasonable
suspicion. State v. Robertson | 2023-
Ohio-2746 | 10th Appellate District |
08/08/2023 In a conviction by plea to
having weapons under disability, R.C.
292313, trial court's denial of a motion to
suppress was error since officer did not
have a reasonable suspicion to make a
traffic stop of defendant for an expired
license plate since Am.Sub.H.B. No. 197
unambiguously temporarily suspended
the expiration of vehicle registrations,
the officer had no knowledge of H.B.
197, and he failed to cite any provision

of the uncodified law that supported

his interpretation, and thus since the
officer's mistake of law was objectively
unreasonable, the traffic stop constituted
a violation of defendant's rights.

Search/Traffic stop/Reasonable
suspicion. State v. Robertson | 2023-
Ohio-2746 | 10th Appellate District |
08/08/2023 In a conviction by plea

to having weapons under disability,
R.C. 292313, the trial court's denial of
a motion to suppress was error since
officer did not have a reasonable
suspicion to make a traffic stop of
defendant for an expired license

plate since Am.Sub.H.B. No. 197
unambiguously temporarily suspended
the expiration of vehicle registrations,
the officer had no knowledge of H.B.
197, and he failed to cite any provision
of the uncodified law that supported
his interpretation and, since the
officer's mistake of law was objectively
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unreasonable, the traffic stop constituted
a violation of defendant's rights.

Plea/Voluntariness. State v. Pummell |
2023-0Ohio-2721| 3rd Appellate District

1 08/07/2023 In a conviction by plea

to, inter alia, burglary, plea was not
voluntarily made where the trial court
made statements specifically informing
defendant that he would receive a lower
sentence if he entered a guilty plea than
if he went to trial by stating "at the end
of the trial, if you were to be found guilty,
you could count on the penalties being
more severe than what I've told you."

Sentencing/Allied offenses. State

v. Maloney | 2023-Ohio-2711112th
Appellate District | 08/07/2023 In a
conviction of aggravated burglary and
two counts of felonious assault, the trial
court erred by failing to merge as allied
offenses of similar import for sentencing
the aggravated burglary conviction with
the two felonious assault convictions
since the offenses were not dissimilar

in import or significance since the harm
that resulted was the same and the
felonious assault was the very reason
for defendant's aggravated burglary,
and there was no separate animus
since defendant acted with a single
criminal motive, namely to enter the
victims' home for the purpose of inflicting
physical harm on the victims.

Self-representation/Sentencing/Life
imprisonment without parole. State

v. Graham | 2023-Ohio-2728 | 11th
Appellate District | 08/07/2023 Following
the Ohio Supreme Court's vacation

of death sentence in an aggravated
murder conviction, the trial court's
imposition of, inter alia, life imprisonment
without parole, the trial court did not

err by denying defendant's request

to represent himself where the trial

court reasonably believed defendant's
true motive was to advance frivolous
and irrelevant "sovereign citizen"
arguments, and the court's Faretta
inquiries were legally sufficient; also,

the trial court did not err in holding

that the Eighth Amendment does not
prohibit a discretionary prison sentence
of life without the possibility of parole

for offenders who were 21 years-old or
younger at the time of the offense, Miller.

Evidence/Confrontation Clause/
Harmless error. State v. Parker [ 2023-
Ohio-2722 | 3rd Appellate District |
08/07/2023 In a conviction of assault,
R.C. 2903113, in which the victim did
not testify, although the trial court's
admission of body camera video of the
investigating officer's interaction with

the victim at the hospital violated the
Confrontation Clause since the primary
purpose of the interaction was not part
of a police investigation to meet an
ongoing emergency, error was harmless
since three eyewitnesses testified at trial
and specifically identified defendant as
the assailant.

Cruelty to a companion animal/

Kept. State v. Kyles | 2023-Ohio-2691

| 8th Appellate District | 08/03/2023
Conviction of cruelty to a companion
animal, R.C. 959131, was not supported
by sufficient evidence that a cat that
had sustained injuries from bleach that
defendant placed on the floor of an
apartment building was "kept" as used
in R.C. 959.131 since the state failed to
produce evidence that the cat's injuries
resulted from the care or maintenance
of the cat, and its mere presence in the
building is insufficient to prove that the
cat was kept, and the state failed to
present sufficient evidence that the cat
was provided care by defendant.

Involuntary manslaughter/Weight of
evidence/Complicity. State v. Evans |
2023-Ohio-2688 | 8th Appellate District
| 08/03/2023 In a bench conviction of,
inter alia, involuntary manslaughter, the
evidence presented was insufficient

to support the conviction since there

is no evidence that a bullet from
defendant's gun killed the fetus of the
person, there is no evidence that but
for defendant's shots into the hood of
the pregnant woman's car that her fetus
would not have died, and there is no
evidence that the fetus' death was the
reasonably foreseeable consequence
of defendant's actions; also, there was
insufficient evidence that defendant was
complicit with another person since the
evidence that the state presented did
nothing more than establish that the two
were acquaintances who had minimal
communication about benign topics

on the day they separately attended a
neighborhood event with approximately
200 other people.

New trial/Newly discovered evidence/
Reasonable diligence. State v. Walker |
2023-0Ohio-2689 | 8th Appellate District |

08/03/2023 Following a 2005 conviction
of, inter alia, aggravated murder, the
conviction was affirmed but the sentence
was reversed and remanded for re-
sentencing, the trial court's denial of
defendant's 2022 motion for leave to

file a Crim.R. 33 motion for a new trial
was error since the trial court erred in
determining that defendant did not use
reasonable diligence in discovering a
newly discovered witness that no one

else was aware of, Bethel; matter is
remanded for a hearing on the motion
for leave to file a motion for new trial.

Sentencing/Plea/Breach by state.
State v. Brown | 2023-Ohio-2696 |

7th Appellate District | 08/03/2023
Following a conviction of theft from an
elderly person, imposition and violation
of community control that defendant
agreed to stipulate to and the state
agreed to stand mute at sentencing
but the state failed to do so, instead
recommending that the trial court
impose the maximum sentence that the
trial court relied on, constituted plain
error; reversed and remanded for new
sentencing hearing.

Evidence/Hearsay/Excited utterance.
State v. Bennett | 2023-Ohio-2734 | 4th
Appellate District | 08/02/2023 In a
conviction of rape, R.C. 2907.02(A)(2),
the trial court did not err in admitting
hearsay testimony by the 17 year-old
victim to her mother that was made on
the day following the alleged rape since
it was an excited utterance where the
victim was still under the stress of being
sexually assaulted by a person she had
known since she was eight years-old,
and the fact that it was in response

to a question from her mother did not
remove it from the hearsay exception,
Felts; also discussed, ineffective
assistance of counsel.

New trial/Leave to appeal. State v.
Butts | 2023-0Ohio-2670 | 10th Appellate
District | 08/01/2023 Following a 2003
conviction of murder and involuntary
manslaughter of an infant that was
affirmed, and the trial court's grant of
Crim.R. 33(A)(6) motion for leave to

file a delayed new trial motion and the
motion for a new trial, the trial court did
not err by denying the state's motion
for leave to appeal or when it granted
defendant's motion for a new trial since
the trial court's conclusion that the jury
convicting defendant in 2003 did not
have the benefit of the critical advances
in medical knowledge that have taken
place over the last two decades after
defendant's trial created sufficient doubt
whether a jury today would reach the
same result as it did in 2003.

Collective bargaining agreement/
Jurisdiction. Tipp City Edn. Assn. v.
Tipp City Exempted Village School
Dist. Bd. of Edn. | 2023-Ohio-4000 |
2nd Appellate District | 11/03/2023 In
plaintiffs-teacher and union’s action
alleging that defendant-school board
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Education (Continued)

violated the parties’ collective bargaining
agreement (CBA) when it disciplined
teacher, trial court erred in granting
defendant’s motion to dismiss for lack
of jurisdiction where plaintiffs alleged
issues concerning rights found in the
CBA, but did not allege unfair labor
practice under R.C. 411711, and R.C.
4117.09(B)(1) specifically grants the right
to sue for violation of a CBA in court
rather than with the state employment
relations board.

Discrimination/Immunity/Pleading/
Intentional torts. Carroll v. Cuyahoga
Community College | 2023-Ohio-3628

| 8th Appellate District | 10/05/2023 In
student’s action against college, alleging,
inter alia, disability discrimination in
higher education, R.C. Ch. 4112, because
of failure to honor his Access letter that
delineates special accommodations to
support his studies as a student with
disabilities, trial court’s denial of college’s
R.C. Ch. 2744 governmental immunity-
based Civ.R. 12(B)(6) motion to dismiss is
affirmed where student has sufficiently
pleaded that an exception applies to
college’s blanket immunity; however, the
court did err in denying the motion to
dismiss regarding student’s intentional
tort claims since none of the exceptions
to immunity in R.C. 2744.02(B) apply to
intentional torts.

Elections and Campaign Finance

Redistricting/Bipartisan support/
Objections/Jurisdiction/Dissent .
League of Women Voters of Ohio v. Ohio

and the Court’s jurisdiction depends on
a properly filed complaint that alleges
specific violations of the constitutional
provisions for which a remedy is sought;
there is a dissenting opinion in this case.

Mandamus/Prohibition/Hearing on
protest. State ex rel. King v. Cuyahoga
Cty. Bd. of Elections | 2023-Ohio-3959
| Supreme Court of Ohio | 11/01/2023

In city mayor’s effort to obtain an order
for the board of elections to remove

a proposed city-charter amendment
from the upcoming general-election
ballot and to refrain from going
forward with a special mayoral-recall
election, mayor’s petition for a writ of
mandamus, asserting that his written
protest filed with the board of elections
was improperly dismissed without
conducting a hearing, R.C. 3501.39(A)
(1) or (2), is denied since there is no
evidence that the board engaged in
fraud or corruption and the board did
not abuse its discretion in dismissing the
mayor’s protest because R.C. 3501.39
is inapplicable where neither the
city-charter amendment issue nor the
mayoral-recall issue was presented to
the board through a petition described
in R.C. 3501.38; mayor’s alternative
writ for prohibition is also denied since
extraordinary relief in prohibition is not
available when there is no statute or
other law requiring a board of elections
to conduct a quasi-judicial hearing on a
protest.

Prohibition/Protest/Quasi-judicial
hearing . State ex rel. King v. Cuyahoga
Cty. Bd. of Elections | 2023-Ohio-3668
| Supreme Court of Ohio | 10/08/2023

Redistricting Comm. | 2023-Ohio-4271

| Supreme Court of Ohio |11/27/2023

In challenge to General Assembly-
districting plan that was adopted by a
unanimous vote of respondent-Ohio
Redistricting Commission and is effective
through the 2030 election cycle,

Ohio Const. Art. Xl, Sec. 8(B), where
petitioners filed motions for leave to file
objections instanter to the present plan,
respondents’ motions to dismiss are
granted, their motions to vacate previous
orders finding plans unconstitutional

are denied as moot, and petitioners’
motions for leave to file objections are
denied since the bipartisan adoption

of the present plan is a changed
circumstance that makes it appropriate
for the Supreme Court of Ohio to
relinquish its continuing jurisdiction over
the redistricting cases; the Supreme
Court’s jurisdiction is limited to “cases
arising under” Ohio Const. Art. XI, Sec.
9(A), so the Court does not have blanket
oversight authority over the commission,
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In city mayor’s petition for a writ of
prohibition to order board of elections
to remove a proposed city-charter
amendment from the upcoming general-
election ballot and to refrain from going
forward with a special mayoral-recall
election, the writ is denied under R.C.
3501.39(A)(1) or (2) since the board

of elections did not conduct a quasi-
judicial hearing where the mayor did

not file a written challenge to either the
city-charter amendment or to the recall
election, and prohibition is not available
when there is no statute or other law
requiring a board of elections to conduct
a quasi-judicial hearing on a protest.

Initiative petition/Part-petitions/Altered
first page. State ex rel. Hildreth v. LaRose
| 2023-0Ohio-3667 | Supreme Court of
Ohio | 10/08/2023 Relators’ petition for

a writ of mandamus seeking to compel
respondents-Secretary of State and
county board of elections to sustain a
protest and remove an initiative-petition

from upcoming general-election ballot
is granted where the first step in the
initiative-petition process was for the
proponents to file a certified copy of the
proposed ordinance with part-petitions
with the city auditor; however, the first
page of the part-petitions filed with the
auditor were replaced and contained
new language, properly construed as
a new title, that was not on the part-
petitions circulated for signatures, and
therefore the initiative petition did not
comply with R.C. 731.28, 731.31.

Referendum petition/Misleading
information. State ex rel. Miller v. Union
Cty. Bd. of Elections | 2023-Ohio-3664

| Supreme Court of Ohio | 10/07/2023
Petition for a writ of mandamus to
compel board of elections to place
referendum petition for annexation
ordinance on the ballot in upcoming
election is granted where there were
sufficient signatures on the part-
petitions, and the Secretary of State
erred in excluding the referendum

from the ballot on reasoning that the
information presented to referendum
petition signers was misleading since
alleged misrepresentations in relators’
advertisement and in the statements
made by circulators would not invalidate
the underlying referendum petition, R.C.
731.36(A); as well, the argument that
aerial-photo map presented to signers
was inaccurate and misleading to
potential signers is without merit since,
even if the circulators did violate the
statute, such a violation would not be
grounds for invalidating the referendum
petition.

Municipal court/Electors/Residence/
Jurisdiction. State ex rel. Crenshaw v.
Cuyahoga Cty. Bd. of Elections | 2023-
Ohio-3377 | Supreme Court of Ohio |
09/21/2023 Relator’s petition for a writ of
mandamus to compel board of elections
to remove every candidate for the offices
of judge and clerk of municipal court
from the upcoming general election
ballot, arguing that under the provisions
of the city charter each candidate failed
to file a nominating petition signed

by the requisite number of electors

and that one candidate did not meet

the residency requirement, is denied
since R.C. 1901.07(C)(1) establishes the
requirements for nominating candidates
for the offices of judge and clerk of
municipal court, and the city charter's
signature and residency requirements do
not apply to those candidates; as well,
relator’s related claims for declaratory
judgment and injunctive relief are
dismissed since the instant court lacks
original jurisdiction over those claims.
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Part-petitions/Signatures/Invalid. State
ex rel. Robinson v. Crawford Cty. Bd. of
Elections | 2023-Ohio-3378 | Supreme
Court of Ohio | 09/21/2023 Candidate’s
petition for a writ of mandamus to order
county board of elections to certify her
name as a candidate for city council in
upcoming general election is denied
where the board invalidated one of

her part-petitions in its entirety since

it contained two signatures signed

by the same person, and without that
part-petition, candidate did not have
enough signatures to qualify for the
ballot; candidate’s argument that other
valid signatures on the part-petition
should not be invalidated because

she did not knowingly permit a person
to write a name other than their own,
R.C. 3501.38(F), is without merit since
candidate presented her petition to one
person for a signature and received two
signatures in return.

Part-petitions/Statement of candidacy.
State ex rel. Stutzman v. Tuscarawas
Cty. Bd. of Elections | 2023-Ohio-3386

| 5th Appellate District | 09/21/2023
Candidate’s petition for a writ of
mandamus to compel board of elections
to place his name on ballot for office of
village mayor in upcoming election is
denied since four part-petitions filed by
candidate do not contain a statement
of candidacy and failure to include

the statement of candidacy on the
part-petitions violated R.C. 3513.261,
which requires strict compliance with
the provision that the statement of
candidacy shall be copied on each
separate petition paper before the
electors’ signatures are placed on it.

Liquor option/Petition/Procedure. State
ex rel. Lambert v. Medina Cty. Bd. of
Elections | 2023-Ohio-3351 | Supreme
Court of Ohio | 09/20/2023 Relator’s
petition for a writ of mandamus to
compel the board of elections to provide
him with information and a form that

he says he needs in order to have his
liquor-option petition considered for
placement on the ballot is denied where
relator’s petition for obtaining a permit
to serve liquor from his location on
Sundays is controlled by the procedure
prescribed under R.C. 4301.333, so he is
not entitled to relief in mandamus based
on any failure of the board of elections
to follow the procedure prescribed by
R.C. 4301.33, and since relator did not
provide the board with the affidavit
required by R.C. 4301.333(C)(1)(a) when
he filed his petition for a permit to

serve liquor on Sundays, his petition
was invalid in its entirety under R.C.
4301.333(C)(2).

Constitutional amendment/Ballot
language/Mandamus/Dissent. State

ex rel. Ohioans United for Reproductive
Rights v. Ohio Ballot Bd. | 2023-
0Ohio-3325 | Supreme Court of Ohio |
09/19/2023 Regarding a constitutional
amendment proposed by initiative
petition where relators filed a petition
for a writ of mandamus to compel the
secretary of state to reconvene the
Ohio Ballot Board to either adopt the
full text of the proposed amendment

as the ballot language or prescribe
lawful ballot language, a limited writ is
granted to reconvene the ballot board
to adopt ballot language that accurately
describes that the proposed amendment
regulates actions of “the State” since
the current ballot language’s use of the
term “citizens of the State” in lieu of
“the State” violates the constitutional
standard in Ohio Const. Art. XVI, Sec. 1
requiring ballot language “to properly
identify the substance of the proposal;”
also, the writ is denied in response to
relators’ request that the ballot board be
ordered to adopt the amendment’s full
text since there is no requirement that a
ballot contain the full text of a proposed
amendment, Ohio Const. Art. XVI, Sec. 1,
and there are dissenting opinions in this
case.

Tax levy/Resolution/Requirements.
State ex rel. Ottawa Hills Local School
Dist. Bd. of Edn. v. Lucas Cty. Bd. of
Elections | 2023-0Ohio-3286 | Supreme
Court of Ohio | 09/15/2023 School
board’s petition for a writ of mandamus
to compel board of elections to place
a tax levy on upcoming general-
election ballot is denied since the
board of education did not strictly
comply with its statutory obligations
under R.C. 5705.03(B) where the board
of education’s original resolution to
proceed did not contain the actual
amount certified by the auditor as the
estimated tax rate for the levy, and

the board of education did not certify
a corrected resolution to proceed to
the board of elections until after the
certification deadline, R.C. 3501.02(F).

Initiative petition/Constitutional
amendment/Statutes affected. Giroux
v. Commt. Representing the Petitioners
with Respect to the Initiative Program
Proposing an Amendment to the

Ohio Constitution Entitled the Right to
Reproductive Freedom with Protections
for Health and Safety | 2023-Ohio-2786
| Supreme Court of Ohio | 08/11/2023
Challenge, under Ohio Const. Art. Il
Sec. 1g, to initiative petition to place a
proposed constitutional amendment on
the ballot in upcoming election is denied

where relators-challengers’ argument
that the petition does not comply with
R.C. 3519.01(A) because the petition
does not include the text of existing
statutes that would be amended or
repealed by implication if the proposed
constitutional amendment is adopted
is without merit since the requirement
to include affected existing statutes
applies to initiative petitions proposing
a law, rather than to initiative petitions
proposing a constitutional amendment;
also, relators’ motion for leave to file
rebuttal evidence within the time
permitted for filing a reply brief, S.Ct.
Prac.R. 12.06(B), is granted where the
motion was timely filed and the evidence
relators seek to file is relevant to their
response to one of the respondent’s
arguments.

Referendum petition/Placement on
ballot. State ex rel. LaChapelle v. Harkey
| 2023-0Ohio-2723 | Supreme Court of
Ohio | 08/07/2023 In relator's mandamus
action seeking to compel respondent-
city finance director to transmit to the
county board of elections a referendum
petition of an ordinance, relating to
requirements for nonowner-occupied
residential property, for placement

on ballot in upcoming election, a
peremptory writ is granted since the
filing of the petition with respondent
within 30 days after the passage of the
ordinance triggered respondent’s duty
to transmit the petition and a certified
copy of the ordinance to the board of
elections, R.C. 731.29, and respondent’s
denial of relator’s assertion that the
copy of the ordinance relator filed

prior to circulating the petition was a
properly certified copy is without merit
since respondent’s duty to certify the
sufficiency and validity of the petition
does not arise until after the board of
elections examines the petition, so
respondent may not refuse to transmit
the referendum petition to the board

of elections on that basis; as well,
respondent does not have discretion

to withhold the referendum petition

by making a determination that the
ordinance is administrative in nature and
thus not subject to referendum.

Environmental and Natural Resources

Solar powered facilities/Environmental
compatibility. In re Application of
Alamo Solar |, L.L.C. | 2023-Ohio-3778

| Supreme Court of Ohio | 10/18/2023
Power Siting Board’s approval of

two applications for certificates of
environmental compatibility and public
need to build solar powered electric-
generation facilities, after approving
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Environmental and Natural Resources

(Continued)

amended stipulations and subject to
certain conditions, is affirmed where,
inter alia, there is substantial evidence
supporting the board’s conclusion

that sound emissions from the facility
should not have any negative impact

in the surrounding community, the

R.C. 4906.10(A)(3) requirement for the
board to certify that a facility represents
the minimum adverse environmental
impact does not require the elimination
of all adverse impacts, R.C. 4906.10(A)
empowers the board to grant a siting
certificate “upon such terms, condition,
or modifications of the construction,
operation, or maintenance” of the facility
as the board deems appropriate, and
the board has the authority to impose
conditions that are subject to monitoring
for compliance by board staff.

Mineral interests/Reservation/Specific
language. Faith Ranch & Farms Fund
Inc. v. PNC Bank, Natl. Assn. | 2023-
Ohio-3608 | 7th Appellate District |
10/03/2023 In plaintiff-property owner’s
action against defendants-grantor’s heirs
seeking a declaration that it was the
owner of oil and gas rights underlying
the properties, summary judgment in
favor of plaintiff is affirmed where the
reservation language in the deed from
grantor unambiguously reserved the
rights to coal but did not express an
intention to reserve oil and gas rights,
plaintiff provided evidence that grantor
previously used specific language in
deed reservations showing intent to
reserve rights, and the lack of specific
language regarding oil and gas rights
shows that grantor did not intend to
reserve those rights.

Royalty assignment/Judgment on
pleadings. Moore Family Trust v. Jeffers |
2023-Ohio-3653 | 7th Appellate District |
09/28/2023 In plaintiff’s action seeking,
inter alia, a declaration that mineral rights
royalty assignment had expired, trial
court’s order granting judgment on the
pleadings to defendants, instead of first
issuing a default judgment against non-
answering defendants, is affirmed since
trial court may deny default judgment, or
simply refuse to grant default judgment,
when the complaint does not raise a
justiciable claim, Scarpelli, using Civ.R.
12(B)(6) analysis.

Mineral interests/Root of title. Miller v.
Rice Drilling D L.L.C. | 2023-Ohio-3588

| 7th Appellate District | 09/28/2023 In
plaintiffs-property owners’ action against
defendants-energy companies and
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heirs of original owner seeking to quiet
title to oil and gas interest underlying
property, summary judgment in favor
of defendants was not error where the
Marketable Title Act did not extinguish
defendants’ interests under R.C. 5301.48
because the deed presented as proper
root of title created less of an interest
than plaintiffs’ claimed interest, and

the deed cannot be relied on to show
that plaintiffs had an unbroken chain

of title of record to claimed oil and gas
interests.

Mineral interests/Deed/Root of title.
Kocher v. Ascent Resources-Utica,

L.L.C. 12023-Ohio-3592 | 7th Appellate
District | 09/28/2023 In plaintiffs-alleged
heirs’ action seeking title to mineral
rights and a declaration that defendants
failed to comply with Dormant Mineral
Act, summary judgment in favor of
defendants was error where the deed
submitted by defendants as the root

of title did not satisfy the substantive
element under R.C. 5301.48 because it
purported to create less of an interest
than the interest claimed by defendants;
the root of title consists of two distinct
components, a substantive requirement
and a temporal one, and the deed
satisfied the temporal component but
not the substantive component.

Mineral interests/Exception/Words

of inheritance. Goble v. CNX Gas Co.,
L.L.C. 12023-Ohio-3603 | 7th Appellate
District | 09/28/2023 Dismissal of
surface owners’ action seeking a
declaration that they owned one-half
interest in oil and gas rights, claimed

by heirs of grantor, is affirmed where,
although the deed was executed prior
to enactment of R.C. 5301.02, when
words of inheritance were required if a
reservation in a deed was to be anything
other than a life estate in the grantor,
the interest at issue in this case was an
exception, rather than a reservation,
because grantor owned the interest prior
to executing the deed and excepted

the interest to retain ownership, and
therefore words of inheritance were not
required in the deed.

Estate Planning, Trust and Probate

Trust/Breach/Limitations/Constructive
knowledge. Carrick v. Deadman | 2023-
Ohio-4295 | 10th Appellate District |
11/28/2023 In plaintiff-beneficiary's
breach of trust action against defendant-
trustee for engaging in self-dealing,
summary judgment in favor of defendant
was not error where evidence showed
that plaintiff had constructive knowledge
of trust's existence based on signed

waivers and acceptance of checks,
depletion of plaintiff's fund within trust
gave him constructive knowledge of
defendant's potential breach, and based
on timing of plaintiff's constructive
knowledge, claims were outside the
statute of limitations, R.C. 5810.05(C).

Remove executrix/Standing/Pecuniary
interest. |n re Estate of Reck | 2023-
Ohio-4206 | 2nd Appellate District |
11/22/2023 Denial of daughter’s Civ.R.
60(B) motion for relief from judgment
that she lacked standing to file a motion
to remove executrix of her father’s
estate is affirmed where daughter had
previously filed a declaratory action
challenging executrix/successor trustee,
and although daughter’s motion to
remove executrix was denied based

on trust’s in terrorem clause, which

was inapplicable because previously
unidentified second amendment to trust
disinherited daughter, daughter still
lacked standing because she did not
possess a pecuniary interest in the trust
at time she filed the motion to remove
the executrix.

Wrongful death/Proceeds/Distribution.
In re Estate of Snider | 2023-Ohio-3576

| 5th Appellate District | 10/03/2023

In mother’s application to approve
settlement and distribution of wrongful
death and survival claims from death of
son, trial court erred in its distribution of
settlement where, although appellant-
decedent’s child previously claimed

that she was unrelated to decedent,
decedent’s acknowledgment of paternity
was final and enforceable, R.C. 3111.25,
both appellant and decedent’s other
child were entitled to a rebuttable
presumption to have suffered damages
by reason of the wrongful death, R.C.
2125.02(A), and even though appellant
was not entitled to equal distribution, the
disparity in distribution was an abuse of
discretion.

Disinterment/Timeliness/Settlement.
In re Disinterment of Glass | 2023-
Ohio-3509 | 2nd Appellate District |
09/29/2023 In daughter’s appeal of
trial court’s order granting applicants-
daughter’s siblings’ applications to
disinter their parents to be moved into
a new family mausoleum, judgment is
affirmed since applicants did not waive
their right to seek disinterment where
the applications were filed many years
after the decedents died, but courts have
not found fault where the disinterment
occurred a long time after a decedent
was initially buried; as well, trial court
did not err in admitting evidence of the
parties’ settlement negotiations, Evid.R.
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408, and in denying daughter’s motion
to strike the applicants’ closing brief
and daughter’s alternative motion to
reopen, without holding an evidentiary
hearing, since, inter alia, reopening the
case to present two otherwise irrelevant
letters in rebuttal to a closing brief is
unnecessary.

Trustee/Beneficiary/Standing. Pond

v. Conkle | 2023-0Ohio-3438 | 10th
Appellate District | 09/26/2023 In
trustee’s action against sublessee of
house rented to decedent, alleging that
sublessee failed to pay agreed rent and
caused damage to the property, trial
court erred in dismissing the action on
reasoning that trustee lacked standing
where trustee had been reinstated as
trustee at the time the complaint was
filed, which gave him standing to bring
suit on behalf of trust, and trustee was
also the sole beneficiary of trust and
therefore had standing in individual
capacity.

Trust/Income. Boli v. Huntington Natl.
Bank, Trustee | 2023-Ohio-3308 | 5th
Appellate District | 09/18/2023 In heir’s
action against trustee-bank, seeking,
inter alia, distribution of the assets of her
father’s trust, summary judgment in favor
of trustee was not error where the trust
provided for payment of income from
the trust estate to heir and her sister,
who subsequently died, and heir was
not entitled to the principal of either her
part or deceased sister’s part of the trust,
pursuant to its terms.

Trust/Fiduciary duty/Reform. Meehan

v. Meehan | 2023-Ohio-2772 | 8th
Appellate District | 08/10/2023 In
plaintiff-co-trustee’s action seeking

a declaration invalidating mother’s
reformed trust and will, judgment in favor
of defendants-siblings on counterclaims
for, inter alia, breach of fiduciary duty
was not error where evidence showed
that plaintiff had irresponsibly handled
funds and refused to cooperate with
co-trustee, mother’s mistake in signing
transfer documents without using trustee
designation was properly reformed

in accordance with R.C. 580415, and
previously deceased father’s trust was
appropriately terminated under R.C.
5904.11(B).

Family Law and Domestic Relations

Shared parenting/Request. Arroyo v.
Walkingstick | 2023-Ohio-4077 | 9th
Appellate District | 11/13/2023 In divorce
action, trial court erred in adopting a
shared parenting plan where neither
party requested shared parenting in

writing, and when neither party requests
a shared parenting plan, R.C. 3109.04(A)
(1) does not allow a court to sua sponte
create a shared parenting plan rather
than naming one party residential parent
and legal custodian and awarding
reasonable visitation to the other party.

Civil protection order. S.Y. v. A.L. |
2023-0Ohio-3964 | 6th Appellate District
110/27/2023 Denial of appellant’s
petition for a civil protection order after
sustaining juvenile appellee’s objections
to magistrate’s decision is affirmed
since the trial court found that there was
insufficient evidence to suggest that
appellant suffered “mental distress” as
defined in R.C. 2903.211(D)(2) where
appellant had consented to a protection
order against him under which appellee
was the protected person, and the only
“mental distress” that appellant linked to
appellee’s social media requests of him
in the instant case was that appellant
stopped using social media out of
concern that he might violate appellee’s
civil protection order against him.

Support/Imputed income. Sanchez

v. Vazquez | 2023-0Ohio-3914 | 2nd
Appellate District | 10/27/2023 In
divorce action in which husband
challenged the determination of child
and spousal support, trial court did not
err in calculation of income imputed

to husband where husband failed to
establish a valid reason to limit himself
in his employment search, given his
experience and skills in the banking
industry, his testimony regarding
attempts to secure employment were
not found to be credible, and the
court considered relevant criteria

in R.C. 3119.01(C)(17)(a) in making its
determination.

Contempt/Notice/Evidence. Campbell
v. Campbell | 2023-Ohio-3896 | 4th
Appellate District [ 10/19/2023 In divorce
action, trial court erred in finding wife

in contempt for failure to comply with
court orders where, inter alia, husband’s
motion for contempt failed to provide
sufficient notice so that wife could
formulate a defense, the court may
have permitted testimony concerning
parenting time disputes for purposes
other than contempt, but used that
testimony to support a contempt finding,
and the court did not permit wife to be
adequately heard regarding her efforts
to comply with the court’s orders, R.C.
2705.02.

Guardian fees/Court costs/Contempt.
Ho v. Co | 2023-Ohio-3698 | 1st
Appellate District [ 10/11/2023 In divorce
action, trial court erred in finding wife in
contempt for nonpayment of guardian ad
litem fees and in imposing a jail sentence
where guardian ad litem fees constitute
court costs and are taxed as part of costs
of proceedings pursuant to Juv.R. 4(G),
guardian’s appointment and obligation
to pay fees fell within scope of Civ.R.
75(B)(2), and because wife’s obligation

to pay was a civil obligation, she may not
be incarcerated for failure to pay, and
therefore the court’s contempt powers
were inappropriately used to enforce
wife’s payment.

Support/Underemployment/Tax . Todd
v. Todd | 2023-Ohio-3677 | 12th Appellate
District 1 10/10/2023 In divorce action in
which trial court reduced the amount of
husband’s spousal support obligation
and recalculated child support, but the
court did not reduce spousal support as
much as the magistrate recommended,
judgment is affirmed since trial court
could find that husband was voluntarily
underemployed after he lost his better-
paying job due to his own actions related
to an incident with other employees;
also, spousal support payments are no
longer deductible from the payor’s gross
income for tax liability purposes and the
payment is not includable as income for
the spousal support recipient.

Contempt/Medical expenses/
Documentation. Simms v. Hupp |
2023-0Ohio-3615 | 9th Appellate District
1 10/04/2023 In divorce action dispute
about payment for children’s medical
expenses, trial court erred in finding
father in contempt for failure to pay his
share of the expenses where the parties’
shared parenting plan unambiguously
set forth the process for reimbursement
of uninsured medical expenses, and
because mother failed to provide
completed documentation as required
under plan, father could not be held in
contempt for failing to pay his portion of
the children’s medical expenses.

Spousal support/Property division/
Stock compensation. Wilson v. Wilson

| 2023-Ohio-35211 9th Appellate

District | 09/29/2023 In divorce action

in which husband was compensated
with employer’s stock in addition to his
base salary, the trial court did not err in
ordering husband to pay spousal support
and to include the value of employer’s
stock payments in calculating his income
since the treatment of the company
stock is no different than if husband was
paid bonuses in cash and he used them
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Family Law and Domestic Relatio

(Continued)

to buy stock or placed the funds in a
savings account, and the stock became
a marital asset subject to equitable
division; the divorce decree only divides
the stock earned during the marriage
and does not require husband to transfer
any future stock bonuses to wife.

Child support/Calculation/Dissent.
Rischitelli v. Rischitelli | 2023-Ohio-3458
| 9th Appellate District | 09/27/2023 In
divorce action in which wife challenged
the calculation of child support, trial
court erred in its determination of wife’s
income where the parties' separation
agreement specified that child support
should be calculated using wife’s
current year's employment income, but
a previous estimate of her income was
used rather than her actual income;
there is a dissenting opinion in this case.

Custody/No-contact. Hill v. French

| 2023-0Ohio-3406 | 6th Appellate
District | 09/25/2023 In divorce action
in which wife challenged trial court’s
decision granting husband’s motion to
modify conditions of parenting time,
trial court did not err in issuing its order
preventing children from having contact
with maternal grandmother where all
the statutory best-interest factors listed
in R.C. 3109.051(D) were considered,
behaviors of wife and grandmother
contributed to continuing alienation
between husband and children, and the
decision was supported by evidence in
the record and was not retaliatory.

Support/Expenses/Phone records/
Subpoenas. Razick v. Tayeh | 2023-Ohio-
3063 | 8th Appellate District | 08/31/2023
In divorce action in which husband
asserted that wife’s expenses were
exaggerated and issued subpoenas

for data about wife’s siblings’ cell

phone usage to show that siblings lived
with wife, inflating her expenses and
impacting her request for support, trial
court erred in denying siblings’ motion
for a protective order where, even if
subpoenaed information demonstrated
siblings’ presence in wife’s home, it
would not establish that wife’s claim for
support was exaggerated, and harm to
siblings from issuance of subpoenas
would outweigh any benefit to husband
to obtain information from nonparties.

Domestic relations/Juvenile/Transfer/
Jurisdiction. Stalnaker v. Stalnaker |
2023-0Ohio-3046 | 9th Appellate District |
08/30/2023 In divorce action, transfer of
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the case from domestic relations division
to juvenile division, on reasoning that
placement of the children with either
parent was not in children’s best interest,
was error since juvenile division lacked
jurisdiction to hear the case pertaining
to parental rights and responsibilities,
R.C. 2301.03(1)(2), where the juvenile
court would only have jurisdiction if the
children were alleged to be abused,
neglected, or dependent in a complaint,
indictment, or through information, which
would give the juvenile court exclusive
jurisdiction, R.C. 2151.23(A)(1).

Custody/Disqualification of counsel.
Hastings v. Lee | 2023-0Ohio-2986 |

5th Appellate District | 08/25/2023 In
custody dispute in which father filed a
motion to modify parental rights and
responsibilities, trial court did not err

in granting father’s motion to disqualify
mother’s counsel where counsel was
mother’s stepfather, who watched the
minor children and provided them
regular transportation, and he was likely
to be a necessary witness as to personal
observations and interactions with the
children; as well, mother did not file
financial affidavits or provide testimony
or evidence regarding her finances to
show that disqualification of counsel
would result in substantial hardship, Prof.
Cond.R.37.

Birth record/Sex marker/Dissent.

In re B.C.A. [ 2023-Ohio-29311 11th
Appellate District | 08/21/2023 Denial

of parents’ application to change the
sex marker on child’s birth record was
not error since the probate court lacked
authority to make such a change on
reasoning that its authority is limited

to making corrections to birth records
as to circumstances as they existed at
the time of birth, R.C. 3705.15, and the
statute does not grant broad authority to
allow changes to birth records to reflect
later-in-life identifications; this case has a
dissenting opinion.

Discovery/Property division. Williams

v. Thomas | 2023-Ohio-2856 | 10th
Appellate District | 08/15/2023 In
divorce action in which wife challenged
the allocation of marital and separate
property, trial court erred in declining

to require husband to comply with
discovery order and in deferring the
issue until after hearing the merits of the
case where husband’s failure to comply
with discovery order impeded the
determination of basic facts about his
assets, and wife was prejudiced by the
inability to present evidence regarding
mortgage reductions and proper division
of marital assets, R.C. 3105.171.

Frozen embryo/Disposition/Written
consent. Reeder v. Reeder | 2023-
Ohio-2678 | 1st Appellate District |
08/02/2023 In divorce action involving
disposition of the parties’ frozen
embryo, trial court erred in awarding

to wife the ability to use the embryo
without husband’s express consent
where the parties dispute whether,
under the cryopreservation agreement,
they consented to each other’s use of
the embryo when they selected the
disposition of the embryo upon divorce
provision or whether the consent
provision requires an additional written
document showing that they consented
to the other’s use of the embryo, and
the correct interpretation of the contract
requires a separate writing expressing
the consent of the parties to allow one
partner to use the embryo to achieve
pregnancy.

Prenuptial agreement. Downing

v. Downing | 2023-Ohio-2673 | 1st
Appellate District | 08/02/2023 In
divorce action in which wife challenged
the validity of prenuptial agreement,
judgment finding the agreement
enforceable is affirmed where wife
admitted that she signed the agreement,
she was presented with the agreement
weeks before the marriage but did not
review the document or seek legal
counsel, husband’s ultimatum to sign
agreement did not constitute duress or
render it unenforceable, and although
husband’s financial disclosures in
agreement were generalized, the parties
drafted the agreement together and
evidence showed that wife had full
knowledge of husband’s assets.

Health Care

Contract/Nursing facility/Arbitration.
Estate of Myers v. Healthcare Ventures
of Ohio, L.L.C. 12023-Ohio-4254 | 3rd
Appellate District | 11/27/2023 In estate’s
negligence action against nursing
facility, alleging that substandard care
to decedent led to her death, trial court
did not err in denying facility’s motion

to compel arbitration where decedent
was subject to an arbitration agreement
for her first stay at the facility, but there
was no arbitration clause in agreement
for her second stay in a separate unit,
and the first agreement did not apply

to admission to the separate facility
because decedent had been discharged
prior to the second stay.
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Homeowner’s/Dog bite/Exclusion.
Grange Indemn. Ins. Co. v. Hinds |
2023-0Ohio-4085 | 3rd Appellate District |

11/13/2023 In insurer’s declaratory action
seeking to be excused from indemnifying
insured-dog owner for liability on claims
asserted in a related case by victim of
dog-bite injuries, summary judgment

in favor of insurer was error where,
although insured’s homeowner’s policy
exclusion was clear and unambiguous to
deny coverage if the dog had previously
caused injury, and there was evidence
that the dog had bitten or nipped a
person or another animal on five prior
occasions, the question remains as to
whether the dog was reacting to protect
people or property from imminent

harm in the five prior occasions when

it caused injury to a person or another
animal.

Discovery/Choice of law/Dissent.

Scott Fetzer Co. v. Am. Home Assur.

Co., Inc. 1 2023-0Ohio-3921 | Supreme
Court of Ohio 1 11/01/2023 In action by
insured, asserting bad faith on the part
of insurer in denying insured’s claim

for coverage of costs of hazardous
waste remediation in locations outside
Ohio, and insured moved to compel
insurer to produce documents during
discovery, administrative law judge’s
order for insurer to produce some of

the documents, affirmed on appeal,

is affirmed where the court applied 1
Restatement of the Law 2d, Conflict

of Laws, Sec. 145 to hold that the
documents were not protected by

the attorney-client privilege pursuant

to Ohio law because insured’s claim
sounded in tort, not being rooted in any
particular text of the parties’ contract,
and under choice of law analysis, the law
of Ohio applies since Ohio has the most
significant relationship to the occurrence
as that is where the alleged injury from
bad faith took place; there is a dissenting
opinion in this case.

Motor vehicle/Two insurers/Insured
person defined/Dissent. Acuity, A Mut.
Ins. Co. v. Progressive Specialty Ins. Co.
| 2023-0Ohi0-3780 | Supreme Court of
Ohio 1 10/19/2023 In dispute between
two insurers regarding coverage for

a single-vehicle accident, the court of
appeals erred in ruling that the policies
of both insurers covered the same risk
under competing excess-insurance
clauses since, under the plain meaning
of the defendant-insurer’s policy, the
driver was not an “insured person”

where that policy covered a permissive
user of a covered automobile only
when the user “is not insured for liability
coverage by any other insurance
policy,” and because the driver was
insured under his father’s policy with
plaintiff-insurer, driver did not qualify

as an “insured person” under the
defendant-insurer’s policy, so under
the plain language of the contracts at
issue, plaintiff-insurer is responsible for
providing liability coverage to the driver
for the accident; there is a dissenting
opinion in this case.

Motor vehicle/Discovery/Valuation of
claim. Ryan v. State Farm Mut. Auto Ins.
Co.12023-Ohio-37311 2nd Appellate
District | 10/13/2023 In insured’s breach
of contract action against insurer,
seeking uninsured motorist coverage
for injuries sustained in vehicle collision
with uninsured motorist, trial court erred
in ordering insurer to produce its claim
file, including a valuation of insured’s
claim, during discovery in advance of
trial where the value of insured’s claim
is the primary issue to be litigated, and
regardless of whether the documents
constituted information protected as
work product or by the attorney-client
privilege, the documents in the file
should have been deemed protected
from discovery while the determination
of value of the underlying claim
remained pending.

Property/Bad faith/Discovery. A.
Morgan Bldg. Group, L.L.C. v. Owners
Ins. Co. | 2023-0Ohio-3133 | 9th Appellate
District | 09/06/2023 In insured-building
owner’s action against insurer, claiming
bad faith in handling insured’s vandalism
and fire claims, where insurer sought

a protection order concerning any
discovery related to the bad faith claim,
trial court did not err in granting insured’s
motion to unseal claims notes where
attorney-client communications that are
relevant to the insurer’s defense of a bad
faith claim, but which do not themselves
show any bad faith, are not discoverable,
but insurer did not demonstrate that

its records met this requirement, and
insurer also failed to establish that

any parts of the unredacted claims file
notes were not related to the issue of
coverage or were created after denial of
coverage.

Juvenile

Custody/Change in circumstances. In
re L.F. 1 2023-0Ohio-4199 | 1st Appellate
District | 11/22/2023 In custody action

in which mother challenged trial court’s
change in custody, judgment is affirmed

where father showed a change in
circumstances warranting change in
custody because mother’s negative
feelings toward father could impact
child’s emotional development, and
R.C. 3109.04(F)(1) did not require active
harm to child to determine that custody
modification was in child’s best interest.

Custody. In re J.L.C. | 2023-Ohio-4081

| 12th Appellate District | 11/13/2023 In
action in which mother challenged a
change in custody of child, trial court
did not err in designating father as
residential parent where mother’s
argument that magistrate improperly
relied on guardian ad litem’s non-
expert testimony on the subject of
parental alienation is without merit since
magistrate did not rely on that testimony,
there is evidence that mother’s
accusations against father were harming
child, and all pertinent evidence was
considered by the court prior to finding
that a change in circumstances had
occurred and that the change in custody
was in child’s best interest pursuant to
R.C. 3109.04(E)(1).

Child support/Disability payments. In re
K.S. 12023-Ohio-4059 | 2nd Appellate
District | 11/09/2023 In mother’s appeal
of decision terminating father’s child
support order and ordering her to repay
overpayment, judgment is affirmed
where father became eligible for Social
Security disability benefits, derivative
benefits for child support were deducted
each month, and disability benefits

were characterized as a substitute

for payments father was unable to
provide; mother did not file objections

to magistrate’s decision, even though
she could have objected after the court
adopted the decision the same day it
was entered, Juv.R. 40(D)(3).

Delinquency/Transfer. Inre D.L. |
2023-0Ohio-4029 | 11th Appellate District
111/06/2023 In an adjudication of
juvenile as delinquent by admission to
adult burglary and to adult obstruction
of official business in one case, and
juvenile was also adjudicated delinquent
in a second case by agreement to adult
aggravated assault and adult grand
theft, and transfer of those cases to the
juvenile's county of residence, with that
juvenile court committing the juvenile

to the department of youth services in
both cases with the commitments to

be served consecutively, was not error,
R.C. 2151.271 and Juv.R. 11, but original
juvenile court's attempt to transfer a third
case in which it adjudicated juvenile as
delinquent of adult aggravated robbery
to the juvenile's county of residence was
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Juvenile (Continued)

error since the transferor court exceeded
its authority because it had made a
dispositional order in that case prior to
the attempted transfer.

Custody/Contempt/Criminal. In re
Contempt of Mallory-Nichols | 2023-
Ohio-3982 | 8th Appellate District |
11/02/2023 In custody dispute in which
case worker was found in contempt for
violating a court order, trial court erred
in denying case worker’s motion to set
aside magistrate’s order where, although
case worker authorized mother’s
unsupervised visits with child in violation
of the court’s order, the authorization
was a mistake and was remedied by
case worker, contempt was criminal

in nature because imposition of a fine
acted as punishment for case worker’s
disobedience and did not afford him

the opportunity to purge, and court did
not find case worker guilty of contempt
beyond a reasonable doubt or find that
he intentionally violated the order.

Custody/Appointment of attorney. In
re N.S. [ 2023-Ohio-3983 | 8th Appellate
District | 11/02/2023 Award of permanent
custody of children to agency is affirmed
where mother’s argument that attorneys
were not provided for her children

and that the court improperly denied

a continuance to allow appointment of
counsel are without merit since mother
did not request counsel and does not
argue plain error on appeal, child’s single
statement expressing wish to return

to mother did not establish a repeated
expressed desire for reunification, and
child also expressed a desire to remain
in foster home during same interview;
as well, there was evidence that mother
had a history of relapse following drug
treatment services, and placement for
legal custody was not identified, R.C.
2151.414.

Custody. In re M.C. | 2023-Ohio-3979 |
8th Appellate District | 11/02/2023 Award
of temporary custody of abused and
dependent child to agency is affirmed
where there is evidence that, inter alia,
mother chained child to bed, mother
declined to submit to a required mental
health evaluation after admitting to a
diagnosis of a mental health condition,
and mother’s inability to properly
communicate with child escalated child’s
behavior issues, while child is doing
much better in her current placement,
engaging in therapy, getting good
grades, and working very hard, R.C.
2151.414(D) and 3109.04(F)(1).
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Bindover. In re |.S. | 2023-Ohio-3975 |
8th Appellate District | 11/02/2023 In a
delinquency action for, inter alia, adult
aggravated murder, the juvenile court
erred by not binding over the juvenile
to the general division where juvenile's
admission that he sat behind the victim
in the victim's vehicle and the forensic
evidence of the trajectory of bullets that
caused the victim's death supported that
the victim's death resulted from shots
coming from the inside or the outside

of the decedent's vehicle on the driver's
side, providing a fair probability that the
juvenile shot the victim since he was the
only person who approached the victim's
car on the side where the shots seem

to have been fired, he placed himself

at that spot and his story about another
shooter from the passenger side is
contradicted by the evidence.

Dismissal/Vacate/Objections/Notice.
In re X.M. | 2023-Ohio-3956 | 9th
Appellate District | 11/01/2023 In action
alleging that child and two siblings were
abused, neglected and dependent, trial
court erred in granting agency’s motion
to vacate a prior order of dismissal of
the case, based on agency’s failure to
perfect service on alleged father, where
agency did not preserve its challenge
to the dismissal because it failed to file
objections to the magistrate’s decision,
the motion to vacate was granted
before other parties received notice of
the motion, and agency failed to assert
grounds for vacation of prior dismissal,
under Civ.R. 60(B).

Bindover/Remand. |n re DW. | 2023-
Ohio-3887 | 8th Appellate District
110/26/2023 In a delinquency
proceeding charging juvenile with adult
improperly discharging a weapon into
habitation, two counts of felonious
assault, discharge of firearm on or near
prohibited premises, having weapons
while under disability, improperly
handling firearms in a motor vehicle
and obstructing official business, the
court of appeals remands the juvenile
court's denial of discretionary transfer
to the adult court, R.C. 2152.12(B), since
the juvenile court failed to state its
determinations or findings regarding
witness credibility on the record, making
it impossible for the court of appeals to
review the juvenile court's reasoning.

Custody/Case plan. In re C.G. | 2023-
Ohio-3857 | 5th Appellate District |
10/24/2023 Award of permanent custody
of child to agency was error where
parents successfully worked case plan,
maintained sobriety, gained employment,
completed mental health and substance

abuse counseling, and completed
parenting classes, and case plan

should have been designed to provide
sufficient time for parents to show ability
to maintain their achievements, R.C.
2151.414.

Custody/Grandmother/Companionship.
Inre L.D.R.S. | 2023-Ohio-3765 | 11th
Appellate District | 10/16/2023 In
custody dispute, termination of paternal
grandmother’s companionship rights
after stepmother’s adoption of child
was error where the effects of adoption
described in R.C. 310715(A)(1)(a) did not
apply to grandmother because she was
a relative of the spouse of the adopting
stepparent, and prior cases in which the
statute was applied to divest biological
grandparents of companionship rights
did not involve relatives of a biological
parent in a stepparent adoption.

Child support/Adoption/Overpayment.
Wightman v. Darty | 2023-Ohio-3748 |
12th Appellate District | 10/16/2023 In
child support dispute in which father
continued to make child support
payments after child was adopted

by stepfather, trial court did not err

in terminating father’s child support
obligation and in ordering mother to
return father’s overpayment where
mother failed to notify child support
enforcement agency of adoption,

as required under R.C. 3119.87, any
failure by the agency to complete an
investigation following adoption did not
entitle mother to retain overpaid child
support, and father was not obligated to
provide adoption records to agency.

Custody/Shared parenting/
Communication. Simpson v. Genovese |
2023-0Ohio-3532 | 11th Appellate District
109/29/2023 In custody dispute, trial
court did not err in adopting magistrate’s
decision that recommended terminating
parties’ shared parenting plan, in
naming mother residential parent and
legal custodian of the parties’ minor
child, and in precluding stepmother
from contacting mother except in an
emergency, where there is evidence that
father’'s communications with mother
were degrading and threatening and
that father either initiated or escalated
tensions between the parties, and the
failure of parents to communicate or
cooperate effectively is grounds for
terminating an existing shared parenting
plan, R.C. 3109.04(E)(2)(c).

Custody/Legal/Caring parents. [n re_
K.J.F.12023-Ohio-3607 | 7th Appellate
District | 09/28/2023 In custody
dispute in which the record reflects
that child has two caring parents who
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are capable of meeting his needs, and
both demonstrated a commitment to
his well-being and expressed a desire
to be his residential parent, trial court’s
judgment granting legal custody of child
to father as being in child’s best interest
is affirmed where, inter alia, mother
moved to another state because of her
husband’s new career opportunity, child
expressed a strong desire to live with
his father, child had better and more
significant relationships with family
members in Ohio rather than the other
state, and child was better adjusted to
his school and community in Ohio, R.C.
3109.04(B)(1).

Bindover/Discretionary transfer/

Void. In re E.S. | 2023-Ohio-3473 | 8th
Appellate District | 09/28/2023 In a
juvenile delinquency proceeding for,
inter alia, adult involuntary manslaughter,
the juvenile court's order dismissing

the state's motion for discretionary
transfer of predicate offenses for the
manslaughter count pending appeal

in the Ohio Supreme Court for want of
prosecution was inconsistent with the
pending appeal since the trial court was
divested of jurisdiction to issue the order
dismissing the motion for discretionary
transfer while In re E.S. Il was pending in
the Ohio Supreme Court, and thus the
order is void and vacated.

Obstruction of justice/First
Amendment. In re S.J. | 2023-Ohio-3441
| 1st Appellate District | 09/27/2023
Adjudication of juvenile as delinquent
for, inter alia, obstruction of justice

if committed by an adult was not
supported by sufficient evidence where
juvenile was in a public space recording
with her cellphone the arrest of a
suspect that the juvenile was privileged
to record under the First Amendment
of the U.S. Constitution since no nexus
was shown between the defendant's
affirmative act of recording a police
encounter with another individual

and the alleged obstruction since the
officer did not comply with the police
manual policy to not intentionally block
or obstruct a recording device, and the
policy requires the officer to direct the
citizen to move to a position where the
safety risk is lessened; also discussed,
juvenile was also not delinquent for
resisting arrest, disorderly conduct or
escape.

Custody/Contempt/Impossibility.
Slosser v. Supance | 2023-Ohio-3437 |
10th Appellate District | 09/26/2023 In
custody dispute in which both parents
filed motions to show cause for violating
provisions of shared parenting plan,

trial court did not err in declining to
hold mother in contempt for denying
father’s weekend parenting time on
one occasion where mother was under
quarantine for illness and was unable to
deliver child to exchange location, she
established the defense of impossibility
of compliance, and father chose not

to exercise his parenting time under
mother’s reasonable alternative to

pick the child up at her residence, R.C.
3109.12, 2705.031.

Custody/Attorney fees/Grounds/
Reasonableness. In re |.C. | 2023-
0Ohio-3387 | 2nd Appellate District |
09/22/2023 In custody dispute in which
father’'s complaint for reallocation of
parental rights was dismissed without
prejudice, the court’s order requiring
father to pay mother’s attorney fees

is reversed where the court did not
lose jurisdiction to consider mother’s
properly filed motion for attorney fees,
but mother did not specifically set forth
grounds for which she sought attorney
fees or present evidence as to the
reasonableness of the amount.

Bindover/Probable cause. In re B.AT. |
2023-0Ohio-3366 | 8th Appellate District
| 09/21/2023 In a delinquency action for,
inter alia, adult aggravated robbery, the
juvenile court erred in determining there
was not probable cause to believe that
the juvenile committed the acts alleged
in the complaint and denying the state's
motions for mandatory and discretionary
transfers of juvenile to the general
division since aggravated robbery is a
category-two offense, R.C. 2152.02(BB)
(1), juvenile was 17 years-old at the time
the offense was committed and the
complaint alleges that he displayed a
firearm during the commission of the
offense, and thus a mandatory-bindover
proceeding was required, R.C. 2152.10(A)
(2)(b); also, since there was a showing
that there was a fair probability that the
juvenile committed the discretionary
offenses, these offenses should also be
bound over to the adult court with the
mandatory-bindover offense.

Custody/Dependent child. In re M.G. |
2023-0Ohio-3423 | 7th Appellate District
1 09/21/2023 Award of legal custody

of adjudicated dependent child to
father is affirmed where father actively
sought custody and engaged in agency
services, was involved with child’s
school and extra-curricular activities,
facilitated child’s contact with mother
and had a cooperative relationship
with maternal grandmother, and he

had strong parenting skills, integrating
child into his home, while mother was

incarcerated for a period and failed to
accept responsibility for her past actions,
R.C. 2151.414.

Bindover/Tier lll sex offender/Cruel and
unusual punishment. State v. Spencer |
2023-0Ohio-3359 | 8th Appellate District

1 09/21/2023 In bindover of juvenile

to adult court and subsequent plea

to, inter alia, six counts of aggravated
robbery and rape, defendant's automatic
classification as a Tier Ill sex offender
was not plain error where his claim

that it constituted cruel and unusual
punishment under the United States and
Ohio Constitutions is without merit since
he was no longer a "juvenile offender"
after transfer to adult court, Golson, and
the trial court complied with its obligation
to carefully consider his "youth and its
characteristics as mitigating factors"
pursuant to R.C. 2929.19(B)(1)(b) before
imposing a sentence.

Dependent child/Mother's incapacity. In
re R.S.12023-Ohio-3323 | 1st Appellate
District | 09/20/2023 Adjudication

of child as being dependent, R.C.
2151.04(B), on the basis of mother’s
incapacity is reversed because the
agency failed to prove that child was
dependent by clear and convincing
evidence, Juv.R. 29(E)(4), since mother
demonstrated that her mental incapacity
did not negatively affect her ability to
ensure child’s health and physical safety
where mother voluntarily took child to
grandmother’s home on the second

day of mother’s recognition of her
problem, and then mother proceeded to
seek help for herself by contacting law
enforcement, reporting her issues, and
being admitted to hospital.

Custody. In re A.C.F. |1 2023-Ohio-3296
[ 12th Appellate District | 09/18/2023 In
custody action in which father appeals
the continuation of parties’ shared
parenting plan and the designation of
mother as residential parent for school
purposes, the trial court’s judgment is
affirmed where child’s routine involves
spending time with both sides of his
family, there was no proof that mother
caused child anxiety or that her home
was chaotic, mother was not careless
in selecting a school for child, and
dramatic shifts in schedule, as requested
by father, would not be in child’s best
interest, R.C. 3109.04.

Delinquency/Addressing juvenile/Juv.R.
29(D)(1). In re D.P. 1 2023-Ohio-3120 |
11th Appellate District | 09/05/2023 In

an adjudication of delinquency by plea
to adult rape, the juvenile court erred

by failing to address juvenile personally
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Juvenile (Continued)

when taking his plea where the court
instead asked juvenile's attorney "does
your client want to change his plea?" to
which counsel responded affirmatively,
in violation of Juv.R. 29(D)(1); also
discussed, the juvenile court did not err
by not appointing a guardian ad litem
for juvenile due to juvenile's claimed
potential conflict of interest with his
parents.

Delinquency/Resisting arrest/Weight

of evidence. In re J.C. | 2023-Ohio-3070
| 1st Appellate District | 09/01/2023
Adjudication that juvenile was delinquent
for adult resisting arrest, R.C. 2903.21(A),
was not supported by sufficient evidence
that there was probable cause for a
lawful arrest where the arresting officer
stated that he spoke with the group
home supervisor where defendant and
the alleged aggravated menacing victim
were residents, but the officer gave

no details as to what these witnesses
said, nor did he did testify as to any
circumstantial evidence to his belief that
the juvenile had engaged in aggravated
menacing, and a bare suspicion is
insufficient to establish there was
probable cause to arrest the juvenile.

Resisting arrest/Weight of evidence. In
re J.C.12023-Ohio-3070 | 1st Appellate
District | 09/01/2023 Adjudication

that juvenile was delinquent for adult
resisting arrest, R.C. 2903.21(A), was

not supported by sufficient evidence
that there was probable cause for a
lawful arrest where the arresting officer
stated that he spoke with the group
home supervisor, where defendant was
a resident and the alleged aggravated
menacing victim, but the officer gave no
details as to what the witnesses said, nor
did he did testify as to any circumstantial
evidence to his belief that the juvenile
had engaged in aggravated menacing,
and a bare suspicion is insufficient to
establish there was probable cause to
arrest the juvenile.

Delinquency/Disposition/Adult
sentence/Facility type. In re S.I.G.

| 2023-Ohio-2912 | 12th Appellate
District | 08/21/2023 In a delinquency
proceeding, juvenile admitted to

adult rape and a serious youthful
offender specification and, following a
dispositional proceeding, was sentenced
to an adult prison term of 10 years to life
in prison, with sentence stayed pending
successful completion of his juvenile
disposition, although the juvenile did
not successfully complete his juvenile
disposition at a community correction
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facility, the juvenile court erred by
invoking the adult sentence since a
community correction facility is not a
department of youth services facility, In
re N.G.

Custody/Nunc pro tunc order/
Objections. In re AW.E-M. | 2023-Ohio-
2896 | 4th Appellate District | 08/18/2023
In custody dispute in which father asserts
that the trial court’s order from which he
is appealing is incorrectly designated as
a nunc pro tunc order, trial court erred

in issuing a nunc pro tunc order where
the court made substantive revisions
concerning issues that were not decided
at the time its prior order was issued, so
the judgment is reversed and the case

is remanded; the issue of whether the
court’s substantive revisions accurately
reflected the parties’ settlement
agreement was not properly preserved
for appeal because the trial court’s order
contained an unenforceable provision
which prevented the parties from filing
objections to the magistrate’s decision
under Civ.R. 53.

Bindover/Sentencing/Probable cause.
State v. Turner | 2023-Ohio-2874 |

8th Appellate District | 08/17/2023 In

a conviction by plea of bound-over
juvenile to murder, attempted murder
and having weapons while under a
disability, and imposition of, inter alia,
"25 years" imprisonment to be served
consecutively to the mandatory three-
year firearm specification on the murder
count, seven-year imprisonment on the
attempted murder count to be served
consecutively to the "25-year" sentence
for murder and 36 months imprisonment
to be served concurrently to the
previous prison terms for a total of "25
years" to life, the state concedes the trial
court erred by sentencing defendant to
"25 years" to life as well as the weapons
while under a disability charge since no
probable cause had been found by the
juvenile court for that conduct, and also,
the adult court did not have jurisdiction
of attempted murder charge of another
individual since the juvenile complaint
only involved the juvenile's shooting and
killing of the victim.

Delinquency/Adult portion. In re T.M.
| 2023-Ohio-2804 | 9th Appellate
District | 08/14/2023 After a conviction
of juvenile by plea to complicity to
commit robbery, R.C. 2911.02, with a
serious youthful offender specification
and imposition on the adult portion of
a stayed two to three-year sentence
with an additional mandatory one-
year sentence for a gun specification
to be served consecutively, and on

the juvenile portion, appellant was
given a suspended commitment to the
department of youth services, appellant
subsequently committed a number of
offenses and the state declined to file a
motion to invoke the adult portion of the
serious youthful offender dispositional
sentence, the juvenile court erred in sua
sponte imposing the adult sentence,
R.C. 2152.14(B), by relying on pending
charges and hearsay evidence to

make the required findings by clear

and convincing evidence under R.C.
215214(E)(1).

Delinquency/Motion to suppress. In_
re J.T. 1 2023-Ohio-2695 | 1st Appellate
District | 08/04/2023 In an adjudication
of juvenile as delinquent for adult
offenses of, inter alia, carrying a
concealed weapon and possession of
drugs, the trial court's denial of motion
to suppress evidence recovered from
juvenile's person during an investigatory
stop that occurred several days after a
shooting was error where the identified
citizen informant had no information
other than surveillance recordings
showing a group at the church where
he was the pastor, and one of the
individuals was wearing a red sweatsuit
and displaying a gun, but his face could
not be discerned, and the surveillance
tape at the gas station where the
informant saw a group of individuals,
one who was wearing a red sweatsuit,
but no gun was found on him, although
appellant was found to have a gun when
searched by the officer; juvenile was
discharged.

Bindover/Discretionary. In re J.S. |
2023-Ohio-2675 | 1st Appellate District

| 08/02/2023 In an adjudication of
juvenile as delinquent of adult felony
offenses, appeal by the state of the
juvenile court's denial of a discretionary
transfer of jurisdiction over juvenile from
the juvenile court to the common pleas
court was not error since the juvenile
court considered the appropriate
statutory factors in R.C. 2152.12(D), as
well as the seriousness of the underlying
charged offenses and the safety of the
community, even though the expert
opinion concluded that the juvenile was
not amenable to treatment in the juvenile
system, since the expert's report did not
reach conclusions on all the statutory
factors and was limited in what material
was available to her, and there is some
rational basis in the record to support
the court's findings when applying those
factors, Marshall.
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Labor and Employment

Discrimination/Race/Prima facie

case. Smith v. Stow | 2023-Ohio-4302

| 9th Appellate District | 11/29/2023 In
plaintiff-police officer's employment
discrimination action against defendants-
city and police chief for disparate
treatment based on race, summary
judgment in favor of defendants was
error where plaintiff’s deposition
testimony did not constitute an
admission he was not similarly situated
to promoted officer, defendant could
have promoted plaintiff under the “rule
of three” but left one position unfilled,
and nondiscriminatory reasons proffered
by defendants should not have been
considered at prima facie case stage,
R.C. 4112.02.

Wrongful termination/Public policy/
Personal protection. Werkowski v. EDP
Renewables N. Am., L.L.C. | 2023-Ohio-
4178 | 3rd Appellate District | 11/20/2023
In at-will employee’s wrongful
termination in violation of public policy
action against employer after employee
reported employer’s manager’s alleged
wrongdoing in the form of improperly
attempting to influence a pubilic official,
employer’s motion to dismiss is affirmed
where, even if statutes establish a clear
public policy against official corruption,
public policy is adequately protected
by penalties imposed for violations of
existing statutory schemes; also, while
lack of a personal remedy does not, by
itself, jeopardize a public policy where
a governmental or societal interest is

at stake, there are statutory provisions
which protect whistleblowers, but
employee did not avail himself of those
personal protections.

Discrimination/Arbitration/Employee
handbook. Bauer v. River City Mtge.,
L.L.C. 12023-Ohio-3443 | 1st Appellate
District | 09/27/2023 In employee’s
discrimination action against employer,
alleging failure to intervene when she
was being harassed by supervisor,

trial court erred in granting employer’s
motion to dismiss or to stay proceedings
and compel arbitration, based on
arbitration provision in employee
handbook, where employee handbook
was not a binding contract because the
parties did not intend for language in
handbook to be legally binding, there
was no meeting of the minds because
handbook could be modified by
employer without notice to employee,
and the arbitration provision was not an
enforceable contract on its own.

Promotional exam/Irregularities. State
ex rel. Bower v. Cincinnati | 2023-Ohio-
3369 | 1st Appellate District | 09/22/2023

In police sergeants’ action against city,
alleging that scoring irregularities on
promotional exam prevented them
from receiving fair scores, judgment

in favor of sergeants was not error
where sergeants were entitled to a
quasi-judicial hearing on their claims
because the anonymity rule for grading
exams was violated when their names
were included on the exams, and they
should have been ranked higher on the
promotion list and promoted prior to
expiration of the list because rights to
promotions were vested while the list
was still valid, R.C. Ch. 2506.

Contract/Breach/Relief from judgment.
Champlain Ents., L.L.C. v. Kuiper |
2023-0Ohio-3059 | 8th Appellate District
1 08/31/2023 In airline’s breach of
employment contract action against
pilot for leaving employment prior to
commitment period under the parties’
agreement, which included a hiring
bonus, resulting in default judgment for
airline, trial court erred in denying pilot’s
motion for relief from judgment where
pilot presented the defense that he had
repaid the correct bonus amount, per
agreement, that his original counsel’s
misconduct included a series of events
that amounted to inexcusable neglect,
Civ.R. 60(B)(5), and that his six-month
delay in filing the motion for relief was
reasonable since he was not aware of
the default judgment.

Public employee/Re-hiring/Vacancy/
Competitive examination. State ex

rel. Internatl. Assn. of Fire Fighters,

Local 1536, AFL-CIO v. Sakacs | 2023-
Ohio-2976 | Supreme Court of Ohio |
08/29/2023 Ruling in favor of city in
firefighters’ action seeking to compel
city to use the competitive promotional-
examination process to fill vacancy of fire
chief was error where city erroneously
argued that since fire chief retired and
was rehired the following day, there was
no vacancy as there was continuous
service and no break in payroll
administration; under the plain language
of R.C. 124.48, a vacancy in a promoted-
rank position in a fire department occurs
automatically upon the incumbent’s
retirement, and the city was required to
fill the position of fire chief pursuant to
the competitive promotional-examination
process outlined in R.C. 124.48 when the
chief retired.

Certificate of qualification/Presumption.
In re Deran | 2023-0Ohio-2902 | 6th
Appellate District | 08/18/2023 Denial
of petition for certificate of qualification
for employment to allow petitioner to
seek a physician’s license after fulfilling
his sentencing obligations is reversed
and remanded where the court focused
on the factors in R.C. 2953.25(C)(3)
without considering the rebuttable
presumption in favor of granting such
petitions provided in R.C. 2953.25(C)
(5), and the court did not find by clear
and convincing evidence that petitioner
had not been rehabilitated, in order to
overcome that presumption.

Discrimination/Settlement/
Enforcement. Zele v. Ohio Bell Tel. Co. |
2023-0Ohio-2875 | 8th Appellate District
1 08/17/2023 In employee’s action
against employer alleging, inter alia, sex
discrimination, resulting in an alleged
settlement agreement, trial court erred
in granting employer’s motion to enforce
the alleged settlement agreement and in
granting a motion to dismiss where the
existence and terms of the agreement
were disputed by employee, journal
entries were in conflict as to whether

a settlement had been reached in
mediation, and an evidentiary hearing
must be conducted prior to granting
employer’s motions.

Wrongful termination/At-will employee/
Accommodation/Protected activity.
Childs v. Kroger Co. | 2023-Ohio-2034

| 10th Appellate District | 08/03/2023 In
employee’s discrimination and wrongful
termination action against former
employer, alleging that his termination
from employment was improperly based
on a previously disclosed criminal
conviction, summary judgment in favor of
employer was not error where, although
employee’s conviction did not disqualify
him from employment when he was
initially hired, when his employment
changed to management and being

an at-will employee, he was no longer
protected as a union member whose
terms of employment were governed by
a collective bargaining agreement, and
employer could terminate employee's
employment for any reason not contrary
to law, including his prior conviction;

the opinion in this case is a reissue of
the original opinion, with modifications,
where a footnote states that in light of
employee’s reconsideration motion and
accompanying amicus brief, the question
whether a request for accommodation
constitutes protected activity under
Ohio law warrants full briefing before
definitive resolution by this court.
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Procedure

Prohibition/Jurisdiction. State ex rel.
Ames v. Ondrey | 2023-Ohio-4188 |
Supreme Court of Ohio [ 11/28/2023 After
citizen’s underlying action, asserting that
political committee violated the Open
Meetings Act, was dismissed and judge
ruled that citizen engaged in frivolous
conduct and scheduled a hearing on
award of attorney fees, denial of citizen’s
petition for a writ of prohibition to
prevent judge from holding the hearing
is affirmed on reasoning that the judge
did not exceed his jurisdiction even if

he erred in making his frivolous conduct
finding before holding a hearing required
by R.C. 2323.51(B)(2) since, if an error
was made, it was an error in the exercise
of jurisdiction rather than an action in
excess of jurisdiction, and citizen has an
adequate remedy in the ordinary course
of law by filing an appeal following the
issuance of a final order.

Appeal/Denial of continuance/Frivolous
conduct/Vexatious litigators. H.R. v.
P.J.E. | 2023-Ohio-4185 | Supreme Court
of Ohio | 11/22/2023 In a divorce action
in which appellant’s attorneys appealed
denial of their motion for a continuance,
appellant’s attorneys are sanctioned

for instituting a frivolous appeal, are
designated vexatious litigators, S.Ct.
Prac.R. 4.03(A), and are ordered to

pay appellee’s attorney fees since the
appeal is neither warranted by existing
law nor supported by a good-faith
argument for the extension, modification,
or reversal of existing law where
attorneys’ jurisdictional memorandum
failed to acknowledge the body of law
directly holding that denial of a motion
for a continuance is not immediately
appealable as a final order, appellant’s
attorneys previously asked the court on
several occasions to accept an appeal
of a trial court’s denial of a motion for a
continuance, and appellant’s attorney of
record was not persuasive in responding
to the court’s order to show cause why
sanctions should not be imposed for
instituting a frivolous appeal.

Vexatious litigator/Leave. State ex rel.
Mobley v. Franklin Cty. Bd. of Commrs.
| 2023-0Ohi0-3993 | Supreme Court of
Ohio | 11/07/2023 In mandamus action
in which relator mailed objections to
magistrate’s decision, and in another
action a separate court subsequently
declared that instant relator was a
vexatious litigator, court of appeals’
sua sponte dismissal of the mandamus
action on reasoning that relator was

a vexatious litigator, and the court’s
denial of relator’s motion for leave to
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consider his objections, is reversed and
is remanded for consideration of relator’s
motion for leave since, at the time relator
mailed his objections, he had the right

to continue or resume the proceeding
because he had not yet been declared

a vexatious litigator, and when relator
mailed his motion for leave, he did not
continue the proceeding but, rather,
complied with the prerequisite step
required under R.C. 2323.52(F)(2).

Quo warranto/Judicial office vacancy/
Appointment. State ex rel. Repp v. Best
| 2023-0Ohio-3924 | Supreme Court of
Ohio | 11/02/2023 In relator’s action for a
writ of quo warranto to oust judge, who
was appointed to fill relator’s judicial
office when relator was suspended from
the practice of law for one year, and

to declare relator the rightful holder of
the office, judgment on the pleadings is
granted to respondents since relator did
not allege facts showing that the judicial
office is being unlawfully held and that
he is entitled to hold the office where
relator’s persistent unavailability for six
months due to his suspension caused a
vacancy in the judicial office under R.C.
1901.10(B), which allowed the governor to
appoint a judge to the office, Ohio Const.
Art. IV, Sec. 13; as well, relator’s petition
for a writ of prohibition is dismissed
where city council did not exercise
judicial or quasi-judicial power when
passing an ordinance declaring that a
vacancy in the office of judge existed.

Discovery/Prior to action/Justiciable
claim. lannetta v. Amazon, Inc. | 2023-
Ohio-3980 | 8th Appellate District |
11/02/2023 In plaintiff-author’s action
against defendant-online retailer,
alleging a discrepancy between

the number of plaintiff’'s books sold
according to his publisher and the
number of his books sold according
to online retailer, where plaintiff’s
action was titled “pre-suit complaint
for discovery,” trial court did not err

in granting defendant’s Civ.R. 12(B)

(6) motion to dismiss where plaintiff’s
request for discovery, filed pursuant
to R.C. 2317.48, sought information to
determine if plaintiff had a cause of
action, rather than information to clarify
specific facts, and therefore plaintiff
did not raise a justiciable claim and
discovery was not permissible under the
statute.

Reinstatement of motion/Law of case/
Intervening decision. McCann v. Durrani
| 2023-0Ohio-3953 | 1st Appellate District
[11/01/2023 In plaintiff’s negligence
action against defendants-surgeon and
service providers, resulting in award of

medical expenses to plaintiff, trial court
erred in reinstating plaintiff’s motion

for prejudgment interest and court
costs after plaintiff had withdrawn her
pending motion to create finality of the
judgment and defendant appealed the
judgment; trial court’s reinstatement of
plaintiff’s motion, in reliance on the law-
of-the-case doctrine, was error because
there was an intervening decision by a
superior court which was inconsistent
with the law of the case, and application
of that doctrine was excused.

Attorney fees/Appeal/Remand. State
ex rel. Mather v. Oda | 2023-Ohio-3907
| Supreme Court of Ohio 110/31/2023

In a dispute between subdivision
developer and homeowners in which
trial court granted summary judgment
to homeowners, awarding them
attorney fees, and subsequently the
court of appeals affirmed the judgment,
remanding the case for the limited
purpose of issuing a nunc pro tunc
order, developer’s petition for a writ of
prohibition to prevent trial court from
entertaining homeowners’ request

for appeal-related attorney fees is
granted because the trial court patently
and unambiguously lacks jurisdiction

to conduct further proceedings in

the underlying case since that court
disposed of all pending claims and does
not have jurisdiction over homeowners’
new claim for unaccrued appeal-related
attorney fees, and a lower court regains
jurisdiction only on remand from a
superior court, limited to the extent of
the mandate of the superior court.

Prohibition/Attorney fees/Legal
remedy. State ex rel. Squire v. Phipps |
2023-0Ohio-3950 | 10th Appellate District
110/31/2023 In landlord’s unpaid rent
insurance and related claims action
against tenant in which tenant was
granted, in part, a summary judgment,
landlord’s attorney’s petition for a writ

of prohibition to prevent judge from
holding a hearing on tenant’s request
for attorney fees as prevailing party,
pursuant to the parties’ contract, is
denied where, although a question exists
whether the court properly exercised
jurisdiction to determine which party
prevailed within the context of a partial
summary judgment, landlord’s attorney
had an adequate remedy to challenge
jurisdiction through an appeal.

Contempt/Responsive pleadings/
Mandamus/Prohibition. State ex rel.
Simpson v. Melnick | 2023-Ohio-3864

| Supreme Court of Ohio 110/26/2023

In underlying action in which prevailing
party filed a motion for contempt against
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instant relator, and relator filed an
answer, counterclaim, and jury demand,
which the trial court ordered stricken,
prompting relator to file a petition for
writs of prohibition and mandamus, the
court of appeals’ Civ.R. 12(B)(6) dismissal
of the petition is affirmed because
relator’s argument asserts that the judge
erred in her exercise of jurisdiction,
rather than that the judge lacks
jurisdiction, so the writ of prohibition

will not lie; as well, there is no right to

a jury trial in contempt proceedings
unless a long term of imprisonment is
involved, relator did not allege any facts
suggesting that he would be imprisoned,
and relator has an adequate remedy

at law by way of appeal of an adverse
contempt ruling.

Magistrate’s decision/Objections/
Transcript. Ausmundson v. Spicher |
2023-Ohio-3512 | 9th Appellate District
1 09/29/2023 In landlord’s forcible
entry and detainer action against
tenants, trial court erred in overruling
landlord’s objections to the magistrate’s
conclusions of law on reasoning that
landlord failed to request and to submit
an official transcript of the evidence,
but instead submitted a transcription of
audio tape without the court’s approval;
when a party objects to a finding of
fact but fails to support the objection

as required by Rule, the trial court may
accept the magistrate’s findings of fact
but must still review the conclusions of
law that are the subject of the objections,
Civ.R. 53(D).

Jurisdiction/Service/Dissent. Hunt

v. Alderman | 2023-Ohio-3454 | 9th
Appellate District | 09/27/2023 In
plaintiff’s refiled complaint against
defendant, summary judgment in favor
of defendant was not error where
service by certified mail, Civ.R. 4.1, was
sent to defendant’s former address,
despite defendant having informed
plaintiff of more recent address during
deposition in original action, and even
though defendant eventually received
documents, service was insufficient
because it was not reasonably calculated
to reach defendant; there is a dissenting
opinion in this case.

Class action/Consumer claim/Unjust
enrichment. Wuerth v. Nationwide
Energy Partners, L.L.C. | 2023-Ohio-3436
[10th Appellate District | 09/26/2023

In plaintiffs-condominium owners' and
apartment tenants’ class action against
defendant-utilities facilitator, asserting
claims of violation of the Consumer
Sales Practices Act (CSPA) and unjust
enrichment, alleging that defendant

deceptively advertised its rates, trial
court erred in granting plaintiffs’ motion
for class certification where defendant
did not receive clear notice that its
conduct was deceptive or unfair, Admin.
Code 109:4-3-12 and R.C. 1345.09(B),

a requirement to certify a CSPA class
action claim, and contracts between
plaintiffs and defendant contain varying
language relevant to submetering and
therefore class certification should

not have been granted as to unjust
enrichment claim where plaintiffs

failed to show that common issues
predominate over individual issues.

Res judicata/Law of case. AJZ’s Hauling,
L.L.C. v. TruNorth Warranty Program of N.
Am. | 2023-Ohio-3097 | Supreme Court
of Ohio | 09/06/2023 In plaintiff-hauling
company's two breach of contract
actions against defendant-warranty
company, claiming that defendant

failed to pay, or to reimburse, plaintiff
for truck repairs where the trial court
granted defendant’s motion to stay the
proceedings and to compel arbitration

in the first case, trial court’s denial of
defendant's motion to stay proceedings
and to compel arbitration in the second
case, affirmed by the court of appeals,
was error since res judicata—specifically,
issue preclusion—barred the trial court
from considering the enforceability and
validity of the arbitration provision in the
second case because that issue was
previously adjudicated and no exception
to res judicata applied where the parties
had a full and fair opportunity to litigate
the issues in the first action, R.C. 2711.02
and 2711.03.

Jurisdiction/Monetary limit/Dissent.
Sweitzer v. 56 Auto Sales | 2023-
Ohio-2997 | 12th Appellate District |
08/28/2023 In truck buyer’s municipal
court Consumer Sales Practices Act
action against dealership, trial court’s
judgment in favor of buyer awarding
actual and treble damages above the
court's jurisdictional limit is modified
down to the jurisdictional threshold on
reasoning that buyer did not request
relief beyond the limit and therefore
municipal court had jurisdiction under
R.C. 190117; here the excess award did
not qualify as an exception to the limit,
allowing the court to award interest,
damages for detention of property, or
costs accrued after commencement
of the action, and there is a dissenting
opinion.

Judge disqualification/Stay/Interviews.
In re Disqualification of Flottman |
2023-0Ohio-3239 | Supreme Court of
Ohio | 08/01/2023 In divorce action in

which affiant-defendant filed an affidavit
of disqualification, R.C. 2701.03, after
judge had scheduled custody-evaluation
interviews, affiant’'s emergency motion
to stay the underlying action is denied
as moot since the filing of an affidavit

of disqualification deprives only the
judge of authority to preside in the case
during the affidavit's pendency, but R.C.
2701.03(D) does not automatically “stay”
all other activity or deadlines in the
underlying case.

Professional Responsibility

Suspension/Dissent. Columbus Bar
Assn. v. Bulson | 2023-Ohio-4258 |
Supreme Court of Ohio | 11/30/2023
Attorney is suspended from the
practice of law for 18 months, with 12
months stayed on conditions; there is a
dissenting opinion in this case.

Suspension. Disciplinary Counsel v.
Blakeslee | 2023-Ohio-4202 | Supreme
Court of Ohio | 11/29/2023 Attorney is
suspended from the practice of law for
one year, with six months stayed on
condition.

Suspension/Dissent. Disciplinary
Counsel v. Hunter | 2023-Ohio-4168

| Supreme Court of Ohio |11/21/2023
Attorney is indefinitely suspended

from the practice of law, with credit

for the time she served under interim
suspension, and with eligibility to petition
for reinstatement; there is a dissenting
opinion in this case.

Application. In re Application of Cline

| 2023-0Ohio-4169 | Supreme Court of
Ohio | 11/21/2023 Applicant’s application
to register as a candidate for admission
to the Ohio Bar and to take the Bar

exam is disapproved, and applicant is
permitted to reapply to take the Ohio Bar
exam after a specified date.

Resignation. In re Resignation of
Brueggeman | 2023-Ohio-4151| Supreme
Court of Ohio | 11/17/2023 Attorney
resigned from the practice of law with
disciplinary action pending.

Resignation. In re Resignation of Buttars
| 2023-0Ohi0-4153 | Supreme Court of
Ohio | 11/17/2023 Attorney resigned
from the practice of law with disciplinary
action pending.

Resignation. In re Resignation of Cox

| 2023-0Ohio-4152 | Supreme Court of
Ohio | 11/17/2023 Attorney resigned
from the practice of law with disciplinary
action pending.
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Professional Responsibility (Continued)

Resignation. In re Resignation of Reinier
| 2023-0Ohio-4155 | Supreme Court of
Ohio | 11/17/2023 Attorney resigned
from the practice of law with disciplinary
action pending.

Unauthorized practice of law/Default.
Cleveland Metro. Bar Assn. v. Carson

| 2023-0Ohi0-4036 | Supreme Court of
Ohio | 11/09/2023 In relator’'s complaint
alleging that respondent engaged in

the unauthorized practice of law where
respondent has failed to answer the
complaint or to respond to a motion for
default, respondent is found to have
engaged in the unauthorized practice
of law by holding himself out as an
attorney in affidavits confirming the
service of four subpoenas in his cousin’s
legal matter, R.C. 4705.07(A)(1) and

(2), and respondent is enjoined from
engaging in further acts constituting

the unauthorized practice of law and is
issued a civil penalty; Gov.Bar R. VII(12)(B)
(2) requires a relator to submit “[sJworn
or certified documentary prima facie
evidence” to support the allegations

of the complaint in a motion for default
judgment in an unauthorized-practice-of-
law proceeding.

Suspension. Disciplinary Counsel v.
Carter | 2023-Ohi0-3992 | Supreme
Court of Ohio | 11/07/2023 Attorney is
suspended from the practice of law
for two years, with one year stayed on
condition.

Reinstatement. Lorain Cty. Bar Assn.
v. Vagotis | 2023-Ohio-3938 | Supreme
Court of Ohio 110/31/2023 Attorney is
reinstated to the practice of law.

Resignation. In re Resignation of O’Brien
| 2023-0Ohi0-3922 | Supreme Court of
Ohio 1 10/30/2023 Attorney resigned
from the practice of law with disciplinary
action pending.

Reinstatement. In re Bridgeforth |
2023-0Ohio-3866 | Supreme Court of
Ohio 1 10/26/2023 Attorney is reinstated
to the practice of law after fulfilling all
continuing legal education requirements.

Suspension. Disciplinary Counsel v.
Crossin | 2023-0Ohio-3867 | Supreme
Court of Ohio [ 10/26/2023 Attorney is
suspended from the practice of law for
a period of 30 days, with reinstatement
in Ohio when attorney is reinstated to
the practice of law before a specific
federal court and two specific federal
administrative agencies.
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Reinstatement. Disciplinary Counsel
V. Smith | 2023-0Ohio-3802 | Supreme
Court of Ohio [ 10/20/2023 Attorney is
reinstated to the practice of law.

Suspension/Dissent. Disciplinary
Counsel v. Scribner | 2023-Ohio-4017

| Supreme Court of Ohio |10/11/2023
Attorney is suspended from the practice
of law for two years, with 18 months
stayed on the condition that he commit
no further misconduct; there is a
dissenting opinion in this case.

Suspension. Disciplinary Counsel v.
Shaaban | 2023-0Ohio-3671| Supreme
Court of Ohio [ 10/11/2023 Attorney is
suspended from the practice of law
for two years, with one year stayed on
condition.

Application for admission. In re
Application of Johns | 2023-Ohio-3679
| Supreme Court of Ohio | 10/11/2023
Applicant’s pending application for
admission to the practice of law is
disapproved, but applicant is permitted
to reapply for admission.

Application for admission. In re
Application of Lu | 2023-Ohio-3684 |
Supreme Court of Ohio 110/11/2023
Applicant’s pending application for
admission to the practice of law is
disapproved, but applicant is permitted
to reapply for admission.

Reinstatement. Disciplinary Counsel v.
Jancura | 2023-Ohio-3618 | Supreme
Court of Ohio | 10/05/2023 Attorney is
reinstated to the practice of law.

Reinstatement. Stark Cty. Bar Assn. v.
Arkow | 2023-Ohio-3500 | Supreme
Court of Ohio | 09/29/2023 Attorney is
reinstated to the practice of law.

Suspension. Disciplinary Counsel v.
McCloskey | 2023-Ohio-3447 | Supreme

Court of Ohio | 09/28/2023 Attorney is
suspended from the practice of law for
one year, with the suspension stayed in
its entirety, on condition.

Suspension. Disciplinary Counsel v.
Daniell | 2023-Ohio-3383 | Supreme
Court of Ohio | 09/26/2023 Attorney

is suspended from the practice of law
for two years, with 18 months stayed on
conditions.

Suspension. In re Riley | 2023-Ohio-
3267 | Supreme Court of Ohio |
09/15/2023 Attorney is suspended from
the practice of law for an interim period,
with reinstatement on conditions.

Suspension. Disciplinary Counsel v.
Romer | 2023-0Ohio-3099 | Supreme
Court of Ohio | 09/06/2023 Attorney is
indefinitely suspended from the practice
of law, with no credit for the time served
under his interim suspension.

Suspension. Cleveland Metro. Bar

Assn. v. Brooks | 2023-Ohio-3093 |
Supreme Court of Ohio | 09/05/2023
Attorney is issued an interim default
suspension from the practice of law, with
reinstatement on conditions.

Suspension/Dissent. Disciplinary
Counsel v. Nowicki | 2023-Ohio-3079

| Supreme Court of Ohio | 09/05/2023
Attorney is suspended from the practice
of law for one year, with the entire
suspension stayed on conditions; also,
there is a dissenting opinion in this case.

Suspension. Disciplinary Counsel

v. Andrews | 2023-Ohio-3047 |

Supreme Court of Ohio | 08/31/2023
Attorney is issued an interim default
suspension from the practice of law, with
reinstatement on conditions.

Reinstatement. Cleveland Metro. Bar
Assn. v. Gottehrer | 2023-Ohio-2932 |
Supreme Court of Ohio | 08/22/2023
Attorney is reinstated to the practice of
law.

Public records/Prison kite/Statutory
damages. State ex rel. Clark v. Dept.

of Rehab. & Corr. | 2023-Ohio-4183 |
Supreme Court of Ohio | 11/22/2023
Public records requester’s petition for a
writ of mandamus to order department
to produce a printed copy of a kite which
requester had exchanged with prison
cashier is granted where kites qualify
as public records subject to disclosure
under R.C. 149.43, Mobley, and even
though Mobley was decided after the
instant records request was made,
Mobley determined the meaning of the
statute, which was in effect at the time
of the request; statutory damages are
denied since Mobley had not yet been
decided, and prior to Mobley a well-
informed person responsible for the
department’s records would reasonably
have believed that the requested kite
did not need to be disclosed under R.C.
149.43(B).

Public records/Quasi-agency doctrine.
Geauga Cty. Prosecutor's Office

V. Munson Fire Dept. | 2023-Ohio-
3958 | Court of Claims | 10/17/2023 In
requester-prosecutor’s office’s action
seeking to compel respondent-fire
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department, which is a non-profit
corporation contractor, to produce
unredacted copies of requested records
or to explain the basis for redactions,

a writ of mandamus is granted where
respondent is the functional equivalent
of a public office because it performs

a governmental function and receives
public funding, and the quasi-agency
doctrine applies to allow access to
records in respondent’s possession
which are related to a delegated public
function, R.C. 149.43(B).

Public records/Existence. State ex

rel. Barr v. Wesson | 2023-Ohio-3645

| Supreme Court of Ohio | 10/10/2023
In inmate’s action to compel warden to
produce three records where warden
asserts that he provided one of the
records before the action was filed

and that the remaining two requested
records did not exist, but inmate claims
that one of those records, an electronic
kite, did exist, and there is evidence of
its existence, a limited writ of mandamus
is issued ordering warden to provide

a copy of the kite or to show cause
why the record cannot be produced;
also, inmate’s motion to strike warden’s
evidence is denied since inmate’s
argument goes to the weight of the
evidence, not to its admissibility, and
the issue of a statutory-damages award
to inmate is deferred until warden has
complied with the limited writ, R.C.
149.43(B).

Open Meetings Act/Political party.
Ames v. Geauga Cty. Republican

Cent. Commt. | 2023-Ohio-3689 [ 11th
Appellate District | 10/10/2023 Dismissal
under Civ.R. 12(B)(6) of plaintiff’s action
against political party committee in
which plaintiff asserted a violation of the
Open Meetings Act (OMA), R.C. 121.22,
is affirmed since political parties are not
governmental entities, and members

of a political party’s county central and
executive committees are generally not
considered public officials, so the OMA
does not apply to their meetings.

Public records/Denial/Evidence/
Damages. State ex rel. Howard v.
Watson | 2023-Ohio-3399 | Supreme
Court of Ohio | 09/27/2023 Former
inmate-public records requester’s
petition for a writ of mandamus is
granted regarding three specific record
items in one of inmate’s requests,
including (a) camera footage or photos
for which respondents failed to cite any
statutory support for their claim that the
records were protected from disclosure,

(b) a theft loss report for which request
could be made even though requester
may have obtained a copy more than a
year earlier, and (c) a witness statement
for which respondents provide no
evidence to support claim of exemption
as confidential law enforcement
investigatory records, R.C. 149.43(A)(1)(h);
as well, requester is awarded maximum
statutory damages for respondents’
failure to provide the records in the one
request and for delays in responding to
two other requests, R.C. 149.43(C)(2).

Public records/Overbroad/Search
terms/Damages/Attorney fees. State ex
rel. Cleveland Assn. of Rescue Emps. v.
Cleveland | 2023-Ohio-3112 | Supreme
Court of Ohio | 09/07/2023 In union’s
action seeking to compel city to release
certain city employees’ emails related
to a data breach, court of appeals did
not err in granting summary judgment
to union since there is no legal basis

to support city’s position that the
union’s public records requests were
overbroad as a matter of law because
they lacked search terms, and R.C.
149.43(B) does not authorize a public
office to automatically deny a public-
records request when search terms have
not been provided, although city later
produced the records; as well, the court
of appeals did not err in awarding union
statutory damages where city merely
argued generally that it met its obligation
under the Public Records Act, and the
court did not err in awarding costs
when the court found that requester
was entitled to a writ of mandamus,

R.C. 149.43(C), but the court did err

in awarding attorney fees since city’s
refusal to accept certified mail service
of the complaint is not a basis to award
attorney fees under R.C. 149.43(C).

Public records/Pseudonym. Doe v.
Ohio State Univ. | 2023-Ohio-3620

| Court of Claims | 09/06/2023 In

public records request case in which
requester is engaged in the business
of purchasing tickets to sporting events
for resale and made several requests
of state university in furtherance of that
business, requester’s motion for leave to
proceed under a pseudonym is granted
since the Civ.R. 10(A) requirement that
a party initiating litigation disclose
name and address is inapplicable to
this proceeding as it would deprive
requester of a statutory right, R.C.
2743.75, and is inconsistent with
legislative intent; requester’s motion to
file a redacted affidavit to conceal his
identity is denied based on his cursory
assertions about retaliation.

Public records/Prison kite-logs/
Emails/Information. State ex rel. Barr v.
Wesson | 2023-0Ohio-3028 | Supreme
Court of Ohio | 08/31/2023 Public
records requester’s petition for a writ of
mandamus to compel institutional public
information officer to provide records

is granted in part for prison-kite logs,
recognized as public records subject

to disclosure under R.C. 149.43, since
they document operations and activities
of the institution’s communications

with inmates, and request for specified
email messages between prison
personnel, if they exist, is also granted;
however, request for a list of cross-
gender employees is denied since itis a
request for information to be compiled
and summarized in a newly created
document and is therefore improper, and
requester’s motion to strike institutional
public information officer’s affidavit is
also denied since requester has not
challenged officer’s personal knowledge
of the events he describes.

City project/Bidding/Charter. ParkPlay
Solutions, L.L.C. v. Avon Lake | 2023-
Ohio-3103 | 9th Appellate District |
08/28/2023 In playground designer’s
action against city-charter municipality,
alleging violation of state competitive
bidding requirements in selecting a
designer for the project, trial court erred
in finding that city was not authorized to
use its competitive design procurement
method where city’s charter allowed

for the expenditure of funds exceeding
the amount provided for in R.C. 153.65
for personal services, without public
bidding, and the bidding process used
was a proper exercise of home rule
power under city’s charter.

Nuisance abatement/Junk vehicle.
Salem Twp. Bd. of Trustees v. Fazekas |
2023-0Ohio-2984 | 7th Appellate District |

08/24/2023 In township’s action against
homeowners, seeking an injunction
ordering removal of junk on property
and abatement of a nuisance, judgment
in favor of township was not error where,
although defendants’ bus was not listed
as a junk motor vehicle on the notice
served to owners under R.C. 505.871,
the bus could constitute refuse or
debris in the nuisance part of the action,
and evidence showed that vehicles
listed in the action were appropriately
considered junk motor vehicles under
R.C. 505.173.

Firearms legislation/Constitutionality/
Injunction/Imminent injury. Columbus
v. State | 2023-Ohio-2858 | 10th
Appellate District | 08/15/2023 In

city’s action against state seeking an
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Professional Responsibility (Continued)

injunction against the original and
amended firearms-uniformity law, R.C.
9.68, and requesting a declaration

that both versions of R.C. 9.68 are
unconstitutional, trial court erred in
issuing the preliminary injunction
regarding the original version since the
court failed to make any of the necessary
findings to support issuance of an
injunction, Civ.R. 65(D), and regarding
amended R.C. 9.68, inter alia, the court
failed to make any findings on the city’s
likelihood of success on the merits of its
home rule arguments or its separation

of powers challenge, leading to the
conclusion that, for purposes of the
instant case, the preliminary injunction is
impermissibly overbroad; also, there was
no evidence that the city would suffer
imminent and irreparable injury if the
trial court did not temporarily enjoin the
state from enforcing a statute that had, at
that point, been in effect for almost four
years.

Public records/Nonprofit organization/
Contractor. Lerussi v. Calcutta Volunteer
Fire Dept. | 2023-0Ohio-3092 | Court of
Claims | 08/08/2023 In public records
request case, special master’s report
recommends that respondent-nonprofit
corporation contracting with township
and receiving public and private funds
should be required to provide requester
records consisting of cancelled checks
and that requester should recover

her filing fee and costs, exclusive of
attorney fees, where R.C. 149.431(A)

(3) establishes two requirements for
exempting records from disclosure, one
being that the nonprofit received both
public and private funds in fulfillment

of a contract and the other that the
putatively exempted records pertain to
private funds expended in relation to
the performance of the contract, and
the respondent has not proven either
requirement.

City council/Removal of member/

City charter. Smith v. Nelsonville |
2023-Ohio-2844 | 4th Appellate District
| 08/07/2023 In former city council
member’s appeal of his removal by

city council from elected seat on the
council for failure to remain continuously
a city resident, trial court did not

err in reversing council’s decision
where it failed to comply with the
proper procedure pursuant to city
charter, which required passing of an
ordinance or resolution to appoint

a special prosecutor to prosecute
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council member’s removal, and council
member’s removal was therefore a
nullity.

Public records/Public office/Attorney
fees/Statutory damages. State ex rel.
Fair Housing Opportunities of Northwest
Ohio v. Ohio Fair Plan | 2023-Ohio-2667
| Supreme Court of Ohio | 08/03/2023

In public records mandamus action,
court of appeals’ judgment granting
petition to compel respondent to provide
the requested records is affirmed

since the court properly determined

that respondent is a “public office”
subject to the Public Records Act

where respondent and its board of
governors, and its purpose, operation,
and regulation thereof, were specifically
established in R.C. 3929.41 through
3929.49, which reflect the legislative
intent that respondent be considered

a public office; as well, the court of
appeals’ denial of statutory damages
and attorney fees is affirmed where
respondent promptly responded to the
request, respondent’s public-office status
was a matter of first impression, and a
well-informed public office would have
reasonably believed that R.C. 149.43(B)
did not require disclosure of the
requested records and that withholding
the records would serve the public policy
underlying the authority that is asserted
for withholding the records.

Public records/Attorney fee invoices/
Privilege/Denial. State ex rel. Ames v.
Baker, Dublikar, Beck, Wiley & Mathews
| 2023-0Ohio-2668 | Supreme Court of
Ohio | 08/03/2023 In public records
requester’s mandamus action seeking
to compel respondents-attorneys to
provide unredacted attorney fees
invoices to government entities, the
court of appeals properly determined
that the redacted information was
protected by the attorney-client
privilege where in camera inspection
demonstrated that the redactions
extended no further than the narrative
portions of each invoice, which
described the rendition of legal services;
however, the court of appeals erred in
going outside the documents attached
to requester’s complaint and in granting
respondents’ Civ.R. 12(B)(6) motions to
dismiss based on the documents the
court reviewed in camera, so the instant
court modifies the judgment of the court
of appeals and enters judgment denying
the petition as if it had been originally
filed in the instant court.

Public Utilities

Capital expenditure/Cost recovery/Rate
of return. In re Application of E. Ohio
Gas Co. | 2023-Ohio-3289 | Supreme
Court of Ohio | 09/20/2023 In energy
company’s application to recover the
costs of its capital-expenditure program,
which was approved by the Public
Utilities Commission, by establishing a
Capital Expenditure Program (CEP) Rider,
requesting approval of an alternative
rate plan, R.C. 4929.05(A), commission’s
approval of energy company’s proposed
9.91 percent rate of return for the CEP
Rider is affirmed based on its practice
of applying the rate of return approved
in a utility’s most recent base-rate case
to the utility’s later alternative rate

plan and rider proceedings; as well,

the commission ordered the energy
company to file a new base-rate case in
the current calendar year.

Real Property

Eviction/Co-owner lessor. Anthony v.
Groves | 2023-Ohio-4076 | 9th Appellate
District | 11/13/2023 In property owners’
forcible entry and detainer and unjust
enrichment action against tenants

for occupying property without their
consent, trial court did not err in granting
tenants’ Civ.R. 12(B)(6) motion to dismiss
where tenants had possession of the
property through an agreement with
owners’ co-owner, who had the legal
right to convey the lease without owners’
authorization, and any cause of action for
owners to recover their fair share of any
rental income is against the co-owner,
rather than against tenants.

Eviction/Federal Act/Covered dwelling
unit. Olentangy Commons Owner,

L.L.C. v. Fawley | 2023-Ohio-4039 |

10th Appellate District | 11/07/2023 In
landlord’s forcible entry and detainer
action against tenant for failure to

pay rent, trial court erred in granting
restitution of the premises to landlord
where the court did not determine
whether the premises qualified as

a “covered dwelling unit” under the
pandemic-related CARES Act, triggering
landlord’s obligation to provide a 30-day
notice to tenant to vacate, 15 U.S.C.
9058(c)(1); even though tenant’s appeal
became moot when she vacated the
premises, the issue in this case will recur
frequently, and therefore the exception
to the mootness doctrine for cases of
great public or general interest applies.
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Adverse possession/Agreed entries/
Contempt/Sanctions. Beavers v. Lors |
2023-0Ohio-3940 | 11th Appellate District
[10/30/2023 In plaintiffs-property
owners’ action seeking a declaratory
judgment to quiet title to a portion of
defendant-neighbor’s property, allegedly
acquired through adverse possession,
where agreed orders were issued as

to the property dispute and as to no-
contact between the parties, followed
by plaintiff’s motion to show cause
asserting that defendant violated the
orders and should be held in contempt,
trial court did not err in finding defendant
in indirect contempt for failure to abide
by the terms of the agreed orders

since notice of hearing was sent to
defendant’s original counsel and directly
to defendant, and contempt sanctions
were appropriately imposed even
though sanctions exceeded the amount
of damages specified in the mutual no-
contact order, R.C. 2705.05(A).

Foreclosure/Liens. Weese v. Dalton |
2023-0hio-3905 | 5th Appellate District
[10/26/2023 In plaintiff-unsecured
judgment creditor’s action seeking
foreclosure on a judgment lien against
defendant-deceased homeowner’s
wife and against another holder of

a judgment against estate from an
unrelated case, trial court erred in
granting summary judgment to wife

on reasoning that plaintiff’s claim was
barred by res judicata and lis pendens,
stemming from the unrelated case,
where neither issue preclusion nor claim
preclusion nor lis pendens bars plaintiff
from seeking satisfaction of his lien,
and because the trial court affirmatively
did not rule on whether defendant

was entitled to claim the homestead
exemption, that issue was not reviewed
on appeal.

Appropriation/Standing/Statutory
authority. State ex rel. Boggs v.
Cleveland | 2023-Ohio-38711 8th
Appellate District [ 10/26/2023 In
property owners’ mandamus action to
compel city to commence appropriation
proceedings of owners’ real property
located near airport outside city’s
borders, where owners seek a
declaration regarding city’s power to
take real property outside its borders,
trial court did not err in granting
summary judgment to city where
owners lacked standing to compel city
to begin appropriation proceedings for
property outside its borders, there is no
constitutional provision giving city the
power of eminent domain beyond its
geographical limits, and appropriation
of property under R.C. 719.02, which

allows municipalities to acquire property
outside its limits, when reasonably
necessary, for the specific purposes in
R.C. 719.01 does not apply.

Eviction/Counterclaims/Dismissal/
Notice. Vinebrook Homes, L.L.C.

v. Perkins | 2023-Ohio-37211 1st
Appellate District | 10/13/2023 In
property manager’s eviction action
against tenants, seeking damages
for unpaid rent and fees, trial court
erred in effectively dismissing with
prejudice tenants’ counterclaims as

a consequence of tenants’ failure to
appear for trial where tenants were
not provided actual or implied notice
of court’s intent to involuntarily dismiss
their counterclaims, as required by
Civ.R. 41(B)(1), and tenants were owed
the opportunity to explain their failure
to appear at trial prior to involuntary
dismissal of their counterclaims.

Partition/Default judgment/Forfeiture.
Piros v. Teague | 2023-Ohio-3730 |

2nd Appellate District | 10/13/2023 In
plaintiff-sister’s action against defendant-
sister, seeking partition of property they
inherited upon the death of their mother,
where defendant failed to answer or
otherwise plead and trial court issued

a default judgment, the court erred

in awarding the property to plaintiff
where, although default judgment was
appropriate, it did not cause forfeiture
of defendant’s interest in property and
should have just triggered partition,

and court was required to make initial
findings as to parties’ interests as
tenants in common pursuant to R.C. Ch.
5307.

Reversion/Conditions/Dissent. Perry
Cty. Bd. of Commrs. v. Hocking Technical

College | 2023-Ohio-3439 | 5th
Appellate District | 09/26/2023 In county
board of commissioners’ action against
college, seeking to quiet title and for
reversion of unused property previously
deeded to college, trial court did not err
in granting college’s motion to dismiss
where reverter clause in deed required
only that college commence construction
within a set time, and because college
complied with all conditions, it was not
required to use all of the conveyed land
or to return any unoccupied portion,
Civ.R. 12(B)(6); there is a dissenting
opinion in this case.

Land contract/Forfeiture/Calculation.
Sood v. Rivers | 2023-Ohio-3417 | 11th
Appellate District | 09/25/2023 In
vendors’ action against vendees for
breach of land installment contract,
asserting entitlement to forfeiture and

restitution, R.C. 5313.08, trial court erred
in determining that vendees had not
paid 20% of the principal owed on the
land contract, in terminating a stay of
execution of writ of restitution, and in
ordering eviction to proceed, where
there were no factual findings as to
magistrate’s calculation of paid principal
and whether additional payment applied
under the terms of the contract, and trial
court was silent as to issues raised by
vendees and failed to address vendees’
objections to magistrate’s calculations.

Appropriation/Necessity/Amended
answer. Mill Creek Metro. Park Dist.

Bd. of Commrs. v. Hough | 2023-
Ohio-3426 | 7th Appellate District |
09/25/2023 In plaintiff-park district
board of commissioners’ action seeking
to appropriate defendant’s property for
creation of bikeway trail, trial court erred
in failing to set the matter for a necessity
hearing prior to submitting the case to
the jury on the issue of compensation or
before rendering final judgment where,
even though defendant’s initial answer
failed to challenge plaintiff’s right to
appropriate property, which waived the
question of necessity, the court granted
defendant’s Civ.R. 15 motion to amend
his answer, permitting defendant to
challenge plaintiff’s authority and/or
necessity to appropriate the property, so
the court was bound by R.C. 163.09(B)
(1) to halt the trial and set the matter for
hearing on the issue of necessity.

Zoning/Conditional use/Commercial.
Turner v. Bexley Bd. of Zoning & Planning
| 2023-0Ohio-3225 | 10th Appellate
District | 09/12/2023 In property owner’s
challenge to decision of board of zoning
appeals that approved a conditional use
permit for development of a building
with dwelling units in a neighboring
commercial district, trial court did not
err in reversing the board's approval of
the application where a city ordinance
prohibits multifamily dwellings in city’s
commercial district, and although the
ordinance conditionally allows for
dwelling units on the first floor and
dwelling units above the first floor

as long as the building has some
commercial use, the proposed building
was for a multifamily dwelling only.

Eviction/Mandamus/Procedendo.
State ex rel. Cleveland 2, L.L.C. v. Scott
| 2023-0Ohio-3066 | 8th Appellate
District | 08/25/2023 In relator-
landlord’s action seeking to compel
respondents-judge and magistrate

to issue a decision in underlying
forcible entry and detainer case, writs
of mandamus and procedendo are
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Real Property (Continued)

granted as to all pending forcible entry
and detainer cases in the trial court
where, in response to instant court’s
alternative writ ordering respondents to
proceed to judgment forthwith, judge
delayed the case further by remanding
it to magistrate for relator to produce
additional evidence, and even though
the underlying case proceeded to
judgment, there is evidence of a pattern
of delay in such actions, warranting
issuance of writs.

Purchase option/Evidence. Loch v.
Myers | 2023-Ohio-2981 | 6th Appellate
District | 08/25/2023 After foreclosure
and sheriff’s sale of plaintiff’s property,
acquired by defendants-neighbors,
followed by parties’ agreement with

a lease/purchase option, leading to a
dispute and verdict for defendants that
plaintiff did not properly exercise his
option because he did not adequately
identify the portion of property he
wanted to purchase, trial court did not
err in admitting evidence of plaintiff’s
conduct during the earlier foreclosure
proceedings since that evidence was
relevant regarding plaintiff’s credibility
and whether he properly exercised his
option, so plaintiff’'s conduct during the
foreclosure proceedings, whereby he
utilized legal machinations to extend
the time he was allowed to stay on the
property, makes it less probable that he
properly exercised the option and more
probable that he was just seeking a
delay, Evid.R. 401.

Eviction/Magistrate’s decision/
Objections. Edwards v. Jenkins | 2023-
Ohio-2952 | 8th Appellate District |
08/24/2023 In landlord’s forcible entry
and detainer action against tenants

for nonpayment of rent, judgment in
favor of landlord was error where the
court overruled tenants’ objections to
magistrate’s decision prior to obtaining
a recording of the proceedings, as
requested by tenants, and there was
no evidence in the record to undertake
a meaningful independent review of
objections, Civ.R. 53(D)(4)(d); a forcible
entry and detainer action is intended
to serve as an expedited mechanism,
not every such case requires the trial
court to examine additional evidence in
independently reviewing the record after
objections are filed, and to the extent
that it is necessary, trial courts have
discretion to make this determination on
a case-by-case basis.
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Lease/Default/Mitigation of damages.
Apple Ohio, L.L.C. v. Rose ltalian Kitchen
Solon, L.L.C. 12023-Ohio-2880 | 8th
Appellate District | 08/17/2023 In plaintiff-
landlord’s breach of contract action
against defendant-commercial sublessee
tenant for default on payments due
under the parties’ agreement, trial court
erred in granting summary judgment

to plaintiff on the issue of mitigation

of damages since, construing the
sublease contract in accordance with
the applicable state law, plaintiff was
required to use reasonable efforts to
mitigate damages related to the tenant’s
default, and the question remains as

to whether plaintiff used reasonable
efforts to mitigate damages; also, while
the parties’ agreement stated that the
landlord was not obligated to relet

the premises, it further stated that the
landlord must follow the law.

Lease/Purchase option/Specific
performance. Sunbury Diner, L.L.C.

v. Young | 2023-Ohio-2821 | 5th
Appellate District | 08/14/2023 In action
by tenant for specific performance

of lease provision to purchase the
subject property, trial court did not err

in ordering landlord’s estate to sell the
property to tenant where the court found
that renewal of the lease was automatic
upon the start of the renewal term after
tenant paid the increased rental rate and
remained in possession of the property,
tenant provided notice to landlord of
tenant’s intention to exercise its option
to purchase the property for the highest
purchase price contemplated in the
parties’ lease, and the property was a
unique parcel of real property.

Purchase/Defects/Summary judgment/
Reconsideration. Kess v. Khan | 2023-
Ohio-2773 | 8th Appellate District |
08/10/2023 In home buyer’s fraud and
related claims action against sellers,

trial court did not err in granting sellers’
motion for summary judgment after
initially denying the motion, and then
reconsidering its denial, since an order
denying a motion for summary judgment
is interlocutory, and until a final judgment
is entered, a trial court may reconsider
and modify it, and sellers provided new
evidence of buyer’s two receipts of
repairs, which demonstrated that the
defects and issues buyer complained

of were fully disclosed to buyer by his
own professional inspector before the
completion of the sale of the property; as
well, merely because the receipts were
provided in anticipation of a “settlement
conference” does not mean that they
fell under the protection of Evid.R. 408,
especially when the documentation was

discoverable or was necessary to prove
a party’s claim.

Zoning/Vagueness/Fair notice/

Due process. Compass Homes, Inc.

v. Upper Arlington Bd. of Zoning |
2023-Ohio-2744 1 10th Appellate
District | 08/08/2023 Affirming board
of zoning appeals’ denial of home
builder’s application seeking to split a
parcel into two lots is reversed where
the board denied the application on
reasoning that the proposed design
would not be consistent and compatible
with characteristics of the existing
neighborhood, as required by local
ordinance, but the ordinance was void
for vagueness since its terms were
undefined and could not be applied to
a neighborhood with lots of diversity
in size and shape, and the ordinance
did not provide fair notice of what

a proposed lot must look like to be
deemed consistent and compatible with
the neighborhood characteristics, in
order to comport with due process.

Taxation

Real property/Appeal/Amendment.
Lancaster City School Dist. Bd. of Edn.
v. Fairfield Cty. Bd. of Revision | 2023-
Ohio-3985 | 5th Appellate District |
11/02/2023 In real property tax valuation
dispute where board of education (BOE)
appealed the board of revision’s (BOR)
valuation to the board of tax appeals
(BTA), the BTA erred in dismissing the
appeal where, although appeal was filed
after the effective date of amendment
to R.C. 5717.01, which precluded a BOE
from appealing a BOR's decision on the
valuation of property that the BOE did
not own or lease, the original complaint
was filed under the prior version of

the statute, without limiting language,
and the prospective application of the
amendment is presumed, pursuant to
R.C.1.48.

Real property/Appeal/Amendment.
Olentangy Local School Dist. Bd. of

Edn. v. Delaware Cty. Bd. of Revision |
2023-0Ohio-3984 | 5th Appellate District
111/02/2023 In board of education’s
(BOE) action requesting the board of
revision (BOR) to increase tax values
assigned to property where the BOR
increased the value and later "corrected"
that decision to reduce the increased
value, prompting the BOE to appeal both
decisions to the board of tax appeals
(BTA), the BTA erred in dismissing the
appeals where the amended version

of R.C. 5717.01 precluded filing appeals
involving property the BOE did not own
or lease, but the original complaints were
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filed prior to the effective date of the
amended statute, the limiting language
did not apply to previously filed cases,
and the prospective application of the
amendment must be presumed, R.C.
1.48.

Debts/Payment/Fraud/Unjust
enrichment. Johnson v. Ohio Dept. of
Taxation | 2023-Ohio-4139 | Court of
Claims | 10/27/2023 In plaintiff’s fraud
and unjust enrichment action against
defendant-department of taxation

for allegedly transferring a portion of
profits from sale of plaintiff’s inherited
property to satisfy her husband’s tax
debts, summary judgment is granted

in favor of defendant where defendant
responded to a form from title agency
signed by husband authorizing the
release of itemized debts owed by him,
but the affidavit of a representative of
the attorney general’s office stated that
defendant has no record of receiving
any funds from plaintiff or the title
agency, and the affidavit is sufficient to
establish that no funds were received by
defendant, Civ.R. 56(E).

Real property/Appeal/Amended
statutes. New Albany-Plain Local
Schools Bd of Edn. v. Franklin Cty.

Bd. of Revision | 2023-Ohio-3806 |

10th Appellate District [ 10/19/2023 In
boards of education’s (BOE) appeal

of decisions by one county’s board of
revision (BOR) concerning valuation of
properties located within the school
districts, the board of tax appeals (BTA)
erred in dismissing the claims for lack
of jurisdiction, on reasoning that H.B.
126, amending R.C. 5715.19 and 5717.01,
prohibits a BOE from appealing a BOR’s
decision regarding the valuation of
property the BOE does not own or lease,
because the BOE’s appeals were filed
prior to the effective date of legislation
amending the statutes, and the general
rule under R.C. 5717.01 entitled BOE’s to
appeal BOR’s decisions.

Sales and use/Exemption/Production
of oil and gas. Stingray Pressure
Pumping, L.L.C. v. Harris | 2023-
Ohio-2598 | Supreme Court of Ohio

| 08/02/2023 In taxpayer’s challenge
to imposition of sales and use tax

on purchases of equipment used in
taxpayer’s fracking operations, the
Board of Tax Appeals (BTA) erred in
declining to grant exemption under the
new R.C. 5739.02(B)(42)(q) for all but
one of the transactions where the instant
court analyzed each of the pieces of
equipment purchased by taxpayer and
found that all but one are used directly
in the production of oil and gas and fall

within the category “thing transferred”
listed in the new statute; however, the
BTA did not err in denying exemption
for purchase of taxpayer's data van
since the van is a motor vehicle and
fits squarely within the new statute’s
enumeration of items that are not
“thing[s] transferred.”

Legal malpractice/Conflicting evidence/
Mineral interest. Hutchins v. McCamic

| 2023-0Ohio-4174 | 7th Appellate

District | 11/29/2023 In plaintiff’s legal
malpractice action against defendant-
attorney, claiming that attorney failed to
protect her inherited mineral interest in
property, summary judgment in favor of
defendant was error where there was
conflicting evidence whether plaintiff
hired defendant to preserve her mineral
interest or to simply negotiate a lease
for the mineral interest she believed

she owned, and if defendant was hired
to preserve the mineral interest, the
question remains whether defendant
breached the standard of care, given the
changing state of the law at the time.

Medical malpractice/Pre-judgment
interest/Withdrawn motions. Potts v.
Durrani | 2023-Ohio-4195 | 1st Appellate
District | 11/22/2023 In plaintiff’s action
against defendants-physician and clinic
alleging, inter alia, medical negligence
for injury and complications from surgery,
trial court erred in granting plaintiff’s
motions for pre-judgment interest and
court costs where plaintiff previously
withdrew her motions, the case was
appealed, the appeal was dismissed,
and the trial court did not then have
authority to reinstate plaintiff’s motions,
even though the order was not yet final;
intervening Nichols opinion held that the
time to appeal did not begin to run until
the court issued an order disposing of
post-judgment motions, App.R. 4(B)(2).

Legal malpractice/Case-within-a-
case. Resor v. Dicke | 2023-Ohio-4087

| 3rd Appellate District | 11/13/2023

In plaintiffs’ legal malpractice action
against defendant-lawyer and firm,
claiming professional negligence in
representation in custody action which
led to removal of plaintiff’s children,
trial court erred in granting defendants’
motion to dismiss where the case-within-
a-case doctrine applied because the
outcome of custody proceedings would
allegedly have been more favorable to
plaintiffs if the lawyer had not breached
her duty, plaintiffs were not required to
prove their claim at the pleading stage,
and some speculation is inherent in a

claim involving the case-within-a-case
doctrine.

Legal malpractice/Settlement
disclosure. Roush v. Blazek | 2023-
Ohio-3917 | 5th Appellate District |
10/27/2023 In client’s legal malpractice
action against attorney for breach of
the standard of care in underlying case,
summary judgment in favor of attorney
was error where evidence shows that
attorney failed to disclose a settlement
offer to client, which was a breach

of duty, even if client would not have
accepted the offer, and the questions
remain whether attorney breached

his duty prior to termination of his
representation of client and whether
any breach was the proximate cause of
damages.

Wrongful death/Student/College
campus. Meola v. Ohio State Univ. |
2023-0Ohio-3805 | 10th Appellate District
[ 10/19/2023 In estate administrator’s
wrongful death and survivor action
against university, alleging failure to
police the off-campus area where
student’s death took place and failure

to warn or to protect the student from
criminal act of a third-party, trial court did
not err in granting university’s Civ.R. 12(B)
(6) motion to dismiss where university
had responsibility for safety of students
on campus, R.C. 737.06, but the off-
campus fraternity house where student
was killed was not part of the campus or
owned by the university, and therefore
the university did not have a duty to
warn or to protect against acts of third-

party.

Immunity/Dismissal/Exceptions. Lewis V.
Avyersville Local School Dist. | 2023-Ohio-
3685 | 3rd Appellate District | 10/10/2023
In student’s family’s negligence action
against school district and track coach
after student was hit in the head by a
shot thrown by another athlete during

a shotput warm-up directed by coach,
who was absent at the time of the
incident, trial court did not err in granting
school district’s governmental immunity-
based Civ.R. 12(B)(6) motion to dismiss
since family’s claimed “physical defect”
exception to immunity in R.C. 2744.02(B)
(4) is without merit where there are no
factual allegations to support a claim
that some aspect of the school premises
was physically defective, to qualify for
the exception; however, the trial court
erred in granting the motion to dismiss
in favor of coach since the complaint
sufficiently alleged that the coach’s acts
or omissions were willful, wanton or
reckless, to qualify for an exception to
immunity.
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Torts (Continued)

Slip and fall. Hicks v. Cleveland Museum
of Art | 2023-Ohio-3633 | 8th Appellate
District | 10/05/2023 In business invitee’s
slip and fall negligence action against
museum for injuries sustained when she
fell into planter box, summary judgment
in favor of museum was not error where
the position of the planter box, next to
walkway, was open and obvious and
observable to invitee if she had looked,
and museum had no duty to warn of
hazard.

Defamation/Frivolous conduct/
Sanctions. Williams v. Natl. Assn. for
the Advancement of Colored People

| 2023-0Ohio-3948 | 10th Appellate
District | 10/03/2023 In plaintiffs-former
president of civil rights association’s
local branch and her attorneys’
defamation action against defendants-
civil rights association and its state
president, alleging publication of

a false statement in order to harm
plaintiff’s standing in the association,
resulting in a summary judgments for
defendants, trial court erred in denying
defendants’ motion for sanctions and
attorney fees where evidence shows
that plaintiffs’ conduct was frivolous
under R.C. 2323.51 because, inter alia,
the action was commenced outside the
statute of limitations, R.C. 2305.11(A),
and a fraudulent email was entered into
evidence to remedy that defect in the
initial claim.

Negligence/Damages/Jury. Curley v.
Wilcox | 2023-Ohio-3507 | 2nd Appellate
District | 09/29/2023 In plaintiffs’ action
seeking compensation for damages
related to a traffic accident caused

by defendant, the amount of money
awarded for economic damages was
error where no medical bills were
submitted as evidence or testimony
presented regarding the amount of
medical expenses incurred, the jury
improperly relied on closing arguments,
which presented evidence not admitted
during trial, nominal evidence showed
that plaintiff was entitled to at least some
economic damages, and economic
damages and non-economic damages
were intertwined; as well, plaintiff’s
request to remove prospective jurors
for cause because they were insured by
the same insurer as the defendant was
without merit and was properly denied.
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Slip and fall/lce accumulation. Johnson
v. CBRE, Inc. | 2023-Ohio-3518 | 9th
Appellate District | 09/29/2023 In
plaintiff’s slip and fall negligence action
against defendants-premises owner
and maintenance provider for injuries
sustained when plaintiff slipped on

ice and fell in parking lot, summary
judgment in favor of defendants was
not error where defendants had no duty
to remove natural accumulations of ice
or to warn of danger under the no-duty
winter rule, plaintiff failed to show that
defendants’ actions aggravated the
existence of ice in the area, plaintiff

was aware of runoff on pavement, and
accumulation of ice did not become
unnatural just because it traveled from
one type of surface to another.

Legal malpractice/Appeal/Expert.
Arnoff v. Ferguson | 2023-Ohio-3511 | 9th

Appellate District | 09/29/2023 In client’s
legal malpractice action against attorney,
asserting ineffective representation

in direct appeal of client’s criminal
convictions, summary judgment in favor
of attorney was not error where client
was not represented by attorney when
client entered guilty pleas to criminal
charges, and client did not submit
expert testimony to show that attorney
breached her duties or caused client
damage, in order to counter evidence
submitted by attorney.

Negligence/Notice. Griffin v. Ohio Dept.
of Rehab. & Corr. | 2023-Ohio-3716 |
Court of Claims | 09/27/2023 In inmate’s
negligence action alleging that he was
injured when the light switch in his cell
malfunctioned, summary judgment is
granted to state department where

it submitted affidavits from two of its
employees, one of whom is the building
construction superintendent, averring
that they did not have notice of any
hazard associated with the light switch
in inmate’s cell before the incident,

and inmate’s responsive documents,

all created after the incident, fail to
establish a genuine issue of material
fact as to whether state department had
notice of the alleged hazard.

Slip and fall/Expert evidence. Gibbs
v. Mark Porter Autoplex, Inc. | 2023-
Ohio-3460 | 4th Appellate District |
09/25/2023 In business invitee’s slip
and fall negligence action against car
dealership for injuries sustained when
she fell on curb in sales lot, summary
judgment in favor of dealership was
not error where the curb was visible
and not concealed from view and there
were no attendant circumstances that
would render the curb less than open

and obvious, so dealership had no duty
to business invitee; invitee’s argument
that the court failed to consider her
expert’s opinion that the fall was a direct
result of the lack of adequate design
and construction of the curb is without
merit since the court’s entry explicitly
states that it considered the transcripts
of depositions, and invitee did not
demonstrate that the court failed to
consider the expert’s evidence.

Dental malpractice/Affidavit of merit.
Johnson v. Erbeck | 2023-Ohio-3402
[12th Appellate District | 09/25/2023

In patient’s action against dentist,
claiming that failure to provide requested
treatment led to need for more extensive
treatment, trial court did not err in
granting dentist’s motion to dismiss
where patient’s claim was properly
construed as dental malpractice because
patient’s injury was allegedly caused

by dentist’s omission, patient failed to
attach an affidavit of merit to complaint,
as required by Civ.R. 10(D)(2)(a), and the
common knowledge exception to the
requirement for an affidavit did not apply
because questions about dentistry are
not within the common knowledge of
jurors.

Medical malpractice/Expert witness/
Outcome. Patterson v. Omni
Orthopaedics, Inc. | 2023-Ohio-3416 |
5th Appellate District | 09/25/2023 In
plaintiff’s medical malpractice action
against defendant-physician, claiming
injuries sustained during surgery,
summary judgment in favor of defendant
was not error where plaintiff’s expert’s
report did not identify any specific act of
defendant that fell below the standard of
care, plaintiff’s injury was a known risk
of surgery that could happen without
medical negligence, and although the
expert opined that the injury was due

to defendant’s negligence, the expert
improperly relied on a bad outcome to
speculate as to the manner in which
defendant breached the standard of
care.

Medical malpractice/Statute of Repose.
Rankin v. Kirsh | 2023-Ohio-3371 | 1st
Appellate District | 09/22/2023 In
medical malpractice action in which
patient asserts that he was injured by

a certain drug prescribed by physician
who failed to monitor the drug’s

effect on him, trial court did not err in
dismissing the complaint on the basis of
the statute of repose, R.C. 2305.113, even
though the statute of limitations had

not run, having been extended by the
saving statute after plaintiff voluntarily
dismissed the initial complaint; once a
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cause of action is voluntarily dismissed,
the dismissed action is irrelevant to the
analysis of when an action is filed for
purposes of the statute of repose since
the dismissed cause of action is viewed
as never having existed, and also the
statute of repose begins to run when the
alleged malpractice occurred rather than
when it was discovered.

Wrongful death/Traffic accident/Joint
venture. Howard, Adm. of the Estate of
Sean David Howard, Sr. v. Szozda, et al.
| 2023-0Ohio-3407 | 6th Appellate District

1 09/22/2023 In administrator’s wrongful
death action against partygoers, alleging
that they pooled money and designated
a driver to purchase drugs, leading to a
vehicle accident that caused decedent’s
death, summary judgment in favor of
partygoers who were not in the vehicle
at the time of the accident was not

error where a joint venture between
partygoers was not formed because
those who were not in the car had no
control over driving and purchasing
drugs, and the contribution of money
was insufficient to establish community
of interest and joint control.

Wrongful imprisonment/Settlement/
Death/Dissent. Estate of Jones v. State |

2023-0Ohio-3234 | 9th Appellate District
109/13/2023 In wrongful imprisonment
action brought by deceased inmate’s
estate, seeking to enforce a settlement
agreement between inmate and state
which declared that inmate had been
wrongfully imprisoned, trial court erred
in granting state’s Civ.R. 60(B) motion
to vacate the judgment after inmate
died since inmate’s claim of wrongful
imprisonment did not abate upon his
death, pursuant to R.C. 2311.21, and
even if the claim had abated, trial court
retained authority to enter a judgment
reflecting the parties’ settlement, and
any error could have been raised by
state in a direct appeal, rather than in a
Civ.R. 60(B) motion; as well, the estate’s
recourse to enforce the agreement
would be a civil action in the Court of
Claims, and also there was a dissenting
opinion in this case.

Employer/COVID-19 countermeasure/
Immunity. Pugh v. Okuley's Pharmacy
& Home Med. | 2023-0Ohio-3208 |

3rd Appellate District | 09/11/2023 In
employee’s employer intentional tort
action against defendant-pharmacy
and related defendants for injuries
sustained in explosion in defendants’
lab while manufacturing hand sanitizer
countermeasure against COVID-19,
trial court erred in granting defendants’
immunity-based motion to dismiss

where immunity under the federal Public
Readiness and Emergency Preparedness
Act (PREP Act) was designed to

prevent lawsuits that would arise from
the physical provision of covered
countermeasures to the end users (such
as the person using hand sanitizer),

and there is no indication that the PREP
Act intended to preclude liability of
manufacturers to its employees who

are not being administered or using the
covered countermeasure.

Medical malpractice/New trial/
Evidence. Nichols v. Durrani | 2023-Ohio-
3177 | 1st Appellate District | 09/08/2023
In plaintiff’s medical malpractice action
against defendants-physician and clinic,
alleging deterioration of condition
following surgeries, trial court erred in
denying defendants’ Civ.R. 59 motion for
new trial where evidence of physician’s
license revocations and other lawsuits
filed against him was admitted in
violation of Evid.R. 403(A) because it

did not relate to plaintiff’s treatment and
contained very little probative value,

and error resulting from evidentiary
rulings was not harmless because it
directly impacted jury’s assessment of
physician’s credibility.

Wrongful death/Drowning/Immunity.
Hoskins v. Cleveland | 2023-Ohio-3149

| 8th Appellate District | 09/07/2023

In plaintiff-executor’s action against
defendants-city and lifeguard, alleging
wrongful death of decedent while
swimming in city pool, trial court did

not err in denying defendant-city’s
governmental immunity-based motion
for summary judgment where, although
defendant had general political
subdivision immunity while engaging

in governmental function pursuant to
R.C. 2744.01, the question remains as

to whether plaintiff can demonstrate

the physical defect exception to
immunity, asserting lifeguard’s negligent
positioning of her folding chair and her
inability to observe decedent at the time
of the incident, R.C. 2744.02(B)(4).

Negligence/Immunity. Jones v. Soto

| 2023-Ohio-3107 | 9th Appellate
District | 09/05/2023 In plaintiffs-
vehicle passengers’ negligence action
against defendants-police officers for
injuries sustained in a collision between
plaintiffs’ vehicle and vehicle driven by
suspect who lost control of his car as he
exited field during defendants’ high-
speed chase, trial court erred in denying
defendants’ governmental immunity-
based motion for summary judgment
where suspect entered field without
being chased there by defendants,

defendants used lights and sirens to
warn that suspect was driving at high
rate of speed, and plaintiffs did not rebut
the presumption of immunity since they
did not show that defendants acted

in a wanton or reckless manner, R.C.
2744.03(A)(6).

Medical malpractice/Evidence/Jury
instruction. Greene v. Durrani | 2023-
Ohio-3069 | 1st Appellate District

| 09/01/2023 In plaintiff’s medical
malpractice and related claims action
against defendants-surgeon and clinic,
claiming that surgery was defective,
resulting in substantial pain, judgment
in favor of plaintiff was error where
admission of video collage and evidence
of revocation of surgeon’s license was
prejudicial, jury instruction concerning
surgeon’s absence at trial was broadly
worded and allowed the jury to draw
impermissible inferences, and errors
were not harmless because jury may
have reached a different conclusion but
for prejudicial evidence.

Negligence. Witcher v. Ohio Dept. of
Rehab. & Corr. | 2023-Ohio-3717 | Court
of Claims | 09/01/2023 In inmate’s
negligence action claiming unprovoked
use of force, judgment is recommended
for state department since the
preponderance of evidence showed
that the incident inmate described did
not occur or did not occur as inmate
described where, inter alia, inmate’s trial
testimony and his incident report were
inconsistent, and he did not appear
bruised or otherwise injured when he
underwent his medical examination.

Negligence/Immunity. Harris v.
Hilderbrand | 2023-Ohio-3005 |
Supreme Court of Ohio | 08/30/2023 In
negligence action arising from injuries to
plaintiff when she was attending a social
gathering at the home of defendant-
county sheriff's deputy and was bitten by
defendant's K-9 dog, that was required
to be at the home of defendant as a
member of the K-9 unit, court of appeals
erred in ruling that defendant was
entitled to a governmental immunity-
based summary judgment under

R.C. 2744.03(A)(6) since reasonable
minds could differ regarding whether
defendant was manifestly acting outside
the scope of his employment during the
events leading up to plaintiff’s injury.

Medical malpractice/Evidence.
Stratman v. Durrani | 2023-Ohio-3035
| 1st Appellate District | 08/30/2023

In plaintiff’s medical malpractice
action against defendants-surgeon
and clinic, claiming that surgeon
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Torts (Continued)

performed medically unnecessary
surgery, judgment pursuant to jury
verdicts in favor of plaintiff was error
where plaintiff’s extensive references to
revocation of surgeon’s medical licenses
and submission of video collage of
inadmissible testimony, unrelated to the
case, was not harmless error because
the evidence was not probative of
physician’s truthfulness and served to
bias jury, and the jury may have reached
a different conclusion but for errors at
trial.

Negligence/Immunity/Physical defect.
Estate of Cook v. Montville Twp. |
2023-0Ohio-3002 | 9th Appellate District
1 08/28/2023 In estate’s negligence
and wrongful death action against
township for death of decedent from
injuries sustained when a tree fell on her
vehicle, trial court did not err in denying
township’s governmental immunity-
based motion for summary judgment
since R.C. 2744.02(B)(4) provides an
exception to governmental immunity
when death was caused due to a
physical defect on township grounds,
and the question remains as to whether
the tree was defective and whether it
was on the grounds of a building used
in connection with performance of a
governmental function.

Negligence/Immunity. Landers v.

Ohio Dept. of Rehab. & Corr. | 2023-
Ohio-2857 | 10th Appellate District |
08/15/2023 In inmate’s negligence
action, alleging that he sustained serious
injuries from excessive use of force by
former corrections officers, trial court
erred in ruling that one of the officers
was entitled to governmental immunity
on reasoning that he was a probationary
officer and was aiding another officer,
who precipitated fight with inmate,
where evidence does not support trial
court’s finding that officer’s probationary
status removed his actions from the
realm of wanton or reckless misconduct,
and probationary officer had no duty to
protect the other officer who precipitated
fight with inmate without provocation
and without a factual basis justifying use
of force, R.C. 9.86.

Medical malpractice/Evidence/New
trial. Mann v. Durrani | 2023-Ohio-2672

| 1st Appellate District | 08/02/2023

In plaintiff-patient’s action against
defendants-physician and clinic, alleging
negligence for breach of the standard of
care, resulting in judgment for plaintiff,
trial court erred in denying defendants’
Civ.R. 59 motion for a new trial where a
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video collage of physician’s deposition
testimony should have been excluded
under Evid.R. 403(A) and 403(B) because
it contained improper discussion about
revocation of physician’s medical
licenses and suspensions of privileges
and other irrelevant issues, and the

error was not harmless because it was
prejudicial to physician’s credibility.

Traffic and OVI

Speeding/Sufficiency and weight. State
v. Kurtz | 2023-Ohio-3682 | 9th Appellate
District 1 10/10/2023 Bench conviction of
speeding, R.C. 4511.21(D)(1), did not meet
the sufficiency and weight of evidence
standards since the state failed to
establish the speed limit was 55 miles
per hour in the area where defendant
was stopped, and the undisputed
evidence presented at trial showed that
there was not a sign denoting the speed
limit in the area of highway where the
trooper stopped defendant, nor did the
state present evidence from which to
draw a conclusion as to how the portion
of the roadway where defendant was
stopped should be classified for the
purposes of R.C. 4511.21(D)(1)-(4).

Impaired driving/Penalty enhancement/
Double jeopardy. State v. Hall | 2023-
Ohio-3235 | 9th Appellate District |
09/13/2023 In a conviction by plea to
OVI, defendant's challenge to the trial
court's denial of her motion to dismiss
the OVI penalty enhancement on the
basis of double jeopardy is without merit
where defendant failed to provide a
persuasive argument regarding how use
of a prior case for the sole purpose of
proving an element of the current OVI
charges violates her protections against
double jeopardy since the state is not
re-prosecuting the prior case to offend
defendant's protections against double
jeopardy, but instead the state is using
the prior case to prove an element of the
current charges, and thus defendant's
protections against double jeopardy
have not been violated, Echard.

Impaired driving/Suppression. State

v. Taylor-Billings | 2023-Ohio-3104 | 9th
Appellate District | 09/05/2023 In a
prosecution for OVI, drug and weapon
offenses, the trial court's grant of motion
to suppress was error since trooper had
an objectively reasonable suspicion
that a traffic violation had occurred to
justify the stop where trooper testified
that defendant's vehicle’s headlights
were toggled off and on at night and
thus were not "displayed during all of
the following times: (1) The time from
sunset to sunrise," R.C. 4513.03(A)(1) and

4513.14(A) and, after trooper signaled
defendant to stop, he also observed
defendant make a marked lanes
violation.

Speeding/Suppression. State v. Brown |
2023-0Ohio-3017 | 11th Appellate District

| 08/28/2023 In a bench conviction

of minor misdemeanor speeding, R.C.
4511.21(D)(2), the trial court did not err

in denying motion to suppress since,
even if the stop of defendant was illegal,
it would not be grounds for dismissing
the charges or suppressing evidence

of the speed at which defendant was
traveling since an " 'illegal arrest does
not generally require dismissal of
criminal charges, although it will require
the suppression of evidence seized as
a result of the arrest, " Taylor, and the
speed at which defendant was traveling
was determined by radar prior to the
stop of his vehicle and the issuance of a
citation, not a search.

Leaving the scene of an accident/
Home Rule Amendment. Rocky River

v. Landers | 2023-Ohio-2962 | 8th
Appellate District | 08/24/2023 In a
prosecution for violating a municipal
ordinance prohibiting leaving the scene
of an accident, the trial court did not err
in holding that the ordinance requiring
persons involved in a traffic accident

to remain at the scene of an accident
they were involved in until police arrived
conflicted with R.C. 4549.02(A)(1) under
the Home Rule Amendment test since
the R.C. 4549.02(A)(1) "permits a motorist
involved in an accident to leave after
the motorist has shared his information
with the others involved," Bryant, and
defendant provided the other driver the
required statutory information and thus
the prosecution of defendant pursuant
to the municipal ordinance violated Ohio
Const. Art. XVIII, Sec. 3.

Impaired driving/Lifetime driver's
license suspension. State v. Bakos |
2023-0Ohio-2827 | 11th Appellate District
| 08/14/2023 In a conviction by plea to
QVI, R.C. 451119(A)(1)(d), the trial court's
imposition of a lifetime driver's license
suspension was error where the parties
entered a stipulated sentence for the
minimum mandatory penalties to be
imposed for a fourth-degree OVI, and
the trial court's sentencing judgment
entry stated that the sentence was
pursuant to the stipulated sentence
under R.C. 2953.08(D), but the court
failed to impose the stipulated minimum
mandatory license suspension penalty of
three years, nor did it provide adequate
notice that it would not accept a
stipulated plea.
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Vehicular manslaughter/Sentencing/
Medical marijuana. State v. Bourne

| 2023-Ohio-2832 | 11th Appellate

District | 08/14/2023 In a conviction by
plea to vehicular manslaughter and
failure to maintain the right side of

the roadway, challenge to sentence
provision prohibiting medical marijuana
and abstaining from medical marijuana
and cannabidiol is without merit since
possession of a valid medical marijuana
card does not limit a trial court's authority
to restrict an offender's marijuana use

as a condition of community control
because the restriction is reasonably
related to defendant's rehabilitation, the
crimes he committed and to conduct that
remains criminal under Federal law.

Impaired driving/Past medical tests/
Two-issue rule. State v. Lambert | 2023-
Ohio-2822 | 5th Appellate District |
08/14/2023 In a conviction of OVI, R.C.
451119(A)(1)(a), defendant's claim that the
trial court erred by excluding testimony
of previous incidents in which she tested
positive for alcohol in a medical setting
without having consumed alcohol is not
determinative since the trial court also
found evidence concerning past medical
tests to be barred by the hearsay rule,
and defendant does not challenge that
ruling, and thus under the two-issue

rule, a decision which is supported by
one or more alternate grounds properly
submitted is invulnerable to attack on
one issue only.

Suppression/Lack of search warrant.
State v. Rogers | 2023-0Ohio-2749 | 10th
Appellate District | 08/08/2023 In a
prosecution for, inter alia, aggravated
vehicular assault, R.C. 2903.08, and OV,
R.C. 451119, on appeal by the state on
its interlocutory right to appeal a ruling
granting a motion to suppress under
R.C. 2945.67(A), the trial court's grant of
a motion to suppress blood test results
obtained by subpoena from a health care
provider was not error since defendant
had a legitimate expectation of privacy
in the medical records that officers
obtained from the hospital that treated
him, and the officers' procurement of
the records without a warrant violated
defendant's Fourth Amendment right to
be free from an unreasonable search,
and the no good-faith exception justified
the officers' conduct.

Impaired driving/Probable cause.
State v. Martin | 2023-Ohio-2739 | 5th
Appellate District | 08/07/2023 In a
prosecution of OVI, R.C. 451119, and
motor vehicle traffic offenses, the trial
court's grant of motion to suppress

was not error since officer did not have
probable cause to arrest defendant
where, although defendant smelled

of alcohol and admitted to having

two drinks, he did not show signs of
impairment and, although he committed
two minor traffic violations, his driving
was not erratic and he pulled over
promptly and legally, he did not have
red, glassy, bloodshot eyes, did not
sway or stumble when he exited the
vehicle, properly performed the alphabet
test and his speech to questions and
instructions was clear and intelligible.

Impaired driving. State v. Fritsch |
2023-0Ohio-2676 | 1st Appellate District

1 08/02/2023 In a bench conviction of
OVI, R.C. 4511.19(A)(1)(a), the trial court did
not err in permitting the state's analyst
to testify about the methamphetamine
residue on a sticky note found in
defendant's vehicle and admitting the
analyst's report since methamphetamine
is a drug of abuse, and the evidence of
the drug residue supported a finding

of constructive possession and was
relevant to whether defendant operated
his vehicle under the influence of a
combination of alcohol and a drug of
abuse, as well as arresting officer's
testimony that defendant had bloodshot
eyes and dilated pupils, that defendant
admitted to drinking "a couple beers,"
starting the day before and stopping

a few hours prior to the incident, and
officer found a marijuana pipe on
defendant's person.

Workers' Compensation

Amended claim/Discovery/Summary
judgment. Shaeffer v. FC Industries,

Inc. | 2023-Ohio-3732 | 2nd Appellate
District | 10/13/2023 In employee’s action
seeking workers’ compensation benefits
for injuries sustained during the course
of his employment, trial court erred in
granting summary judgment to employer
in response to employee’s request to
amend his claim to include the additional
condition of substantial aggravation of
pre-existing injury where employer’s
conclusory assertion that employee’s
failure to timely produce documents
during discovery demonstrated
employee's lack of evidence to

support his amended claim was not an
appropriate basis to grant a summary
judgment, and employer’s Civ.R. 37
motion to compel discovery should have
been resolved prior to granting a motion
for summary judgment.

Sight loss/Visual baseline/Preinjury
corrected vision. State ex rel. Cogan

v. Indus. Comm. | 2023-Ohio-3567 |
Supreme Court of Ohio | 10/05/2023
Claimant’s petition for a writ of
mandamus seeking to compel industrial
commission to vacate its order denying
scheduled-loss award for total loss

of sight in one eye is granted, with a
limited writ, where commission abused
its discretion by using claimant’s
uncorrected vision as his preinjury visual
baseline merely because his preinjury
vision was corrected by a hard contact
lens rather than by surgery as in La-Z-
Boy in which claimant’s preinjury visual
baseline was his surgically-corrected
vision, so the commission can use
claimant’s contact lens-corrected vision
in exercising its discretion to determine
claimant’s preinjury visual baseline

and to use that baseline to determine
whether the medical evidence supports
an award for total loss of sight, R.C.
4123.57(B); under the statute, the
standard for assessing postinjury vision
is the claimant’s uncorrected vision.

Subrogation/Administrative expense/
Settlement/Dissent. Thomas v. Logue

| 2023-0Ohio-3522 | Supreme Court

of Ohio [10/03/2023 In case in which
claimant's workers’ compensation
claim, arising from injury by third-

party tortfeasor, was allowed for some
conditions but denied for additional
conditions after bureau sought and
paid for a second-opinion medical
review where bureau recouped the
cost of the medical review through
subrogation from proceeds of claimant’s
settlement with third-party, court of
appeals properly ruled that the cost

of bureau's engagement of physician
for the medical review should be paid
by the bureau, rather than claimant,

and should not have been taken from
claimant's third-party settlement, since
the medical review was not obtained on
behalf of claimant or for his benefit, R.C.
4123.93(D); the case is remanded to the
Court of Claims, and there is a dissenting
opinion in this case.

Average weekly wage/Calculation/
Special circumstances. State ex rel.
Lott v. Indus. Comm. of Ohio | 2023-
Ohio-3554 | 10th Appellate District |
09/29/2023 Claimant’s petition for a
writ of mandamus seeking to compel
industrial commission to vacate its order
denying his request to exclude a period
of incarceration and post-incarceration
classes from calculation of average
weekly wage is denied where, although
incarceration can be considered special
circumstances within meaning of R.C.
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Workers' Compensation (Continued)

4123.61, claimant did not demonstrate
that his period of incarceration
established special circumstances
justifying departure from the standard
calculation of average weekly wage.

Loss-of-use/Physician’s reports/
Objective findings. State ex rel. Heilman
v. Indus. Comm. | 2023-Ohio-3073 | 10th
Appellate District | 08/31/2023 Relator’s
petition for a writ of mandamus seeking
to compel industrial commission to
vacate its order denying payment of total
loss-of-use compensation for deceased
husband is granted where commission
improperly relied on physician’s reports
which did not comply with the holding in
State ex rel. Wallace because physician
did not accept the objective findings of
the coroner and therefore physician’s
reports could not constitute some
evidence on which commission could
base its order, R.C. 4123.57(B).

Permanent total disability/Sedentary
work/Physician’s report. State ex rel.
Kidd v. Indus. Comm. | 2023-Ohio-2975
| Supreme Court of Ohio | 08/29/2023
Ordering commission to vacate its
denial of claim for permanent total
disability, on reasoning that claimant’s
work capabilities were inconsistent
with the definition of sedentary work,
Ohio Adm. Code 4121-3-34(B)(2)(a), was
error since physician’s report is “some
evidence” that claimant’s capacities to
sit, stand, and walk may be combined,
rendering her capable of sedentary
work in some environments, and the
nonmedical disability factors—including
prevalent workplace accommodations
and telework options—support the
commission’s determination that
claimant is capable of engaging in
sustained remunerative employment; as
well, in determining whether a claimant
is capable of returning to the job market,
the commission may consider whether
jobs exist that are reasonably likely to
accommodate a claimant’s medical
restrictions.

Discovery/Appeal/Dismissal. Greene

v. HOC Transport | 2023-Ohio-2867 |

9th Appellate District | 08/16/2023 In
claimant-truck driver’s claim for workers’
compensation benefits for injuries
sustained in a traffic accident where staff
hearing officer determined that claimant
was an employee, prompting employer
to appeal and claimant to file a complaint
under R.C. 4123.512 to establish his

right to participate in the workers’
compensation system, trial court erred

in dismissing the action as a sanction
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for claimant’s failure to comply with trial
court’s order requiring identification of
expert witnesses since the trial court did
not merely dismiss claimant’s petition
without prejudice, which would have left
employer’s appeal pending, but instead
dismissed the entire action and marked
the case closed, precluding employer’s
ability to have its appeal heard at all, R.C.
4123.512, and the statutory jurisdictional
requirement bars the action from being
refiled.
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Advertise in
The Marketplace

Find expert services, office
spaces for sale, referral ads,
and other listings. This is an
easy and affordable way to
reach the Ohio Bar Members
on a quarterly basis.

Contact Kathryn Brooks
for more information at
kbrooks@ohiobar.org.

Ohio Bar Career Center

Whether you are seeking new career
opportunities or hiring new associates for a law
firm, the Ohio State Bar Association has the
resources you need for all your employment
goals. Legal professionals looking for new
opportunities can post resumes, search jobs,
access numerous career resources and manage
their job search all in one place. Ohio Bar
members seeking qualified professionals receive
special rates on job postings, and all employers
have access to numerous tools designed to help
you find the right candidate for your job opening.

To post your job immediately online,
visit https://careercenter.ohiobar.org.
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2024 Annual Meeting
May 6-7, 2024

The Ohio Bar’s Biggest Bash of the Year
Just Got Bigger!

We’'re back at the Ohio Statehouse with more
opportunities to connect with state legislators,
judges and colleagues, set our upcoming policy
agenda, celebrate excellence in the profession
and get important updates on the bench and bar.

New this year

« Special welcome reception at the Supreme
Court of Ohio.

» District meetings and elections to connect with
lawyers from your area.

« Reunion luncheon celebrating Ohio Bar 50- and
65-years practitioners.

Thank You to Our Sponsors

- OHIO STATE BAR See Full Schedule and Register
O lC ©wm ASSOCIATION [ ohiobar.org/annual meeting J(SOO) 232-7124
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Insurance Agency
Ohio Bar Liability Insurance Co.






